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M T I E  MITER OF THE COMPEnnoN N) DOC-NO. U-MOO-94-165 
TI€€ P R O m O N  OF ELECTfUC SERVICES ) 
THROUGHOUT THE STATE OF ARIZONA. ) TUCSON ELEcfRIC POWER C O M P W S  

) MOTZON POR RECONSID33RAllON 
) AND REQUEST FOR STAY 

Tucson Ekaic Power Company (y.Epn or "Compauy"), pursmt to G R S .  $40-2.53 and 

AAC. R14-3-111, h- movts the Arizona CorparatiOn Commission ("Commission") to: 

1) Reconsider Decision No. 59943 dated December 26, 1996 ~ h i s i m ?  which 
adopted Propostd Rules on Retail Eiecaic Competition @14-2-1601, er s q , )  
('?hrles");and 

2) Order a stay of the dommcnt of the Rules pending ths a m b t  of the 
Rules consistmt with TEP's cMnments (as set forth in Exhibit B attacki hereto) 
or ttrt Itpca of the Rules by the CommissiOn or the Courts, because the Rules 
will ottzerwist bt tffecrivc aotwitJsading a re.consicieration or appeai.' 

I 
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SvstemReliabiiitv. TO ~IELUC that all U ~ ~ Z ~ I I S  O f  A & o ~  ( a d  &e Sou&-) 
continue to &ve safe, reliable and economic electric service. 

Eco-t to the &&. To qua&@, and if poss3ie minimize, the cost of 
potential lost m.enues and taxes to the state and its po&icai subdivisions. 

m. To recognize changes to the "Replatmy C q a c t "  _- and dated 
fbwid Coasequeuws to the "Mbcted Utilities." 

faving. To thoroughly study and implement retail competition in a 
fair and equitable manner, which may require legislative action in Iigkt of issues 
such as "Salt River Project reciprocity" aad preference power. 

-. To identify and correct tkough, Commission, judicial, legislative 
and copstitutiod means, the various legal problems posed by the Rutes UndeT 
exisiing Arizona law. 

mal Review. To identify snd remedy all prOdlXd and subsranfive defects 
in the Ruies and the manner in which they were &ptd in order to avoid costly 
and time cbnSUming litig&on.' 

. .  

As set forth more m y  in the supporting Proposed Form of order (zraached hereto as 
3hibit A and incorporated herein) aad Memorandm of Points d Autharities (aaached 
ierm as Exhibit B and iacorporattd herein), TEP respec$uly requests the Commission to 

sue an order as follows: 
.. 
.. 
-. 
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1) Granting TEP’s Motion for Reconsideration of the Decision; 

2) Granting TEP’s Request for a Stay of the Rules; 

3) Establishing a schedule for evidentiary hearings to d y  all of the procedural 
and substantive deficiencies iu the Rules as i-iescfiM more MIy in Exhibit 15; 
and 

4) Concluding that pursuant to the Arizona A- -ve Rocsdures Act 
(C‘APA”), a notice of proposed rulemaking to either d or repeal and r e p b  
the Rules should be iswed as a result of the evidentiary hearings to remedy all of 
the procedural and substantive deficiencies in the Rules as described more fidly 
in Exhibit B. 

TUCSON ELECTRIC POWER CUMPA” 

By: 

Counsel, rceguiatory Affairs 
Legal Department - LIB203 
Tucson,Arizona 85702 
220 West Sixth Street - P.O. BOX 71 1 
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CERTIFICATE OF SERVICE 

lrirjnal and ten copies of the foregoing 
Hed this loth day of January, 1997, with: 

hpies of the foregoing hspd-delivered 
his 10th day of January, 1997, to: 

hrl J. Kwasek, Chairman 
im h, Commissioner 
tmz D. Jennings, Commissioner 
k-izona Corporation Commission 

%oenix,Arizona 85007 
200 Wsst washiqton stlee4 

>irector of Utilities 
Jtilities Division 
bizona Corporation Cornmission 
200 West Washhgton Street 
'hoenix,Axizona 85007 

3 p i e  of the foregoing mailed 
his  loth day of January, 1997, to: 

Stephen Ahearn 
Arizona Dept. of Commerce Energy Office 
3800 N o d  Central, 12th floor 
Phoenix, Arizona 85012 

Betty Pruitt 
Arizona C o m ~ t y  Action Association 
67 East Weldon, Suite 3 10 
PhoeniX Arimna 85012 

4 

Jerry L. Rudibaugh 
Hearing Division 
Arizona CorpcmIi3n Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Christopher C. Kempley, Asst. Chief Counsel 
Bradford A. Bo- Attorney 
Legal Division 

I200 West Washington Street 
Phoenix, MZOM 85007 

. *  ALi2onaCorporationCMuntssl Olt 

Rick Oilliam 
Land & WataFund 
2260 Bascline Road, Suite 200 
Boulder, Coiomdo 80302 
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Bill Meek 
Arizona Utility Investors Association 
3030 N. Central, suite 506 
P.O. Box 34805 
Phoenix, .Arizona 85067 

B a r b a a K l h e  
Arizona Public Service Company 
P.0. Box 53999 
Phoenix, 85072-3999 

MikeMcElratb 
w e ,  Power 
Cyprus Climax Metals Company 
P.O. Box 22015 
Tape ,  Arizong 85285-20 15 

AB. Baardson 
Nordic Power 
4281 N. Summcrset 
Tucson, Arizona 85715 

Dan Neidtinger 
3020 North 17th Drive 
Phoenix, Arizona 85015 

Patricia cooper 
Arkom EIemic Power Cooperative 
P.0. BOX 670 
Benscm, Arizona 856024670 

GregP-tl 
Residential Utility Consumer OEM! 
2828 N o d  Central Ave., Suite 1200 
Ph& Arizona 85004 

Joe Eichelbqer 
MWiPa coc4= company 
P.O. B43x 37 
Superior, Arizona 85273 

5 

Choi Lee 
PheIps Dodge Corp. 
2600 N. Central Avtnuc 
Phoenix, Arizona 85004-3014 

Creden Huber 
Suiphur Springs Vailey Elec. Coop. 
P-0- Box 820 
Willcox, Arizona 85644 

Wallace Kolberg 
Southwest Gas Capration 
P.O. Box 98510 
h Vegas, N ~ d a  89193-8510 

Michael Rowley 
do Cdpine Power Services 
50 West San Fernando, Suite 550 
San Jose, California 95 1 13 

Jessica Youle 
PAB300 
Salt River Project 
P.O. Box 52025 

Clifford Cauthen 
GendMaaager 
cjrahml county Elecnic Cooperativt 

Phoenix, Arizona 85072-2025 

P.O. Drawer B 
Pima, Arizona 85543 

Mam Athey 
Trim Electric Coopratme 
P.O. Box 35970 
r~~~ ma $5740 

Wayne Retdaf€ 
Navopache E l d c  Coopeaxiive, Iw 
P.O. Box 308 
Laketide, Arizona 85929 
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BethAnnBums 
Citizens Utilities Company 
2901 North Central Ave., S i t e  1660 
Phoenix, Arizona 85012 

Jack Shillin$ 
h c a u  Valley El&c Cooperative 
P.O. Box 440 
Duncan, Atizona 85534 

Barry Huddleston 
-Energy 
P.O. Box 441 1 
Houston, Texas 77210-441 1 

Terry Ross 
Center for J5ergy and Economic Development 
7853 E. A m p h e  Court, Suite 2600 
Englewood, Colorado 801 I2 

Ken S a l i  
KIL saline ik Associates 
P.O. Box 30279 
~esa,  ~rizbna a m  

Douglas Mitchell 
San Diego Gas and Electric Company 
P.0. Box 1831 
San Diego, Cdiforaia 921 12 

StephmMCArthw 
Mohave Electric Cooperative 
P.O. Box 1045 
Bullhead City, Arizona 86430 

Kapen Glenn011 
19037 North 44th A~enue 
C h c i a k ,  Arizona 85308 
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Steve Kean 
ENRON 
P.O. Box 1188 
H O W U ~  Ttxas 7725 i - 1 i 88 

Steve Montgomery 
JobnsonconhroIs 
2032 West 4th S m  
Tempe, Arizona 8528 1 

CreorgeAlen 
ArizonaRetailers Association 
137 university 
Mesa, Arizona 85201 

Sheryl Jahnson 
Texas-New Mexico Power Companj 
4100 htemationai Plaza 
Fort Worth, Texas 76109 

Carl Albrecla! 
-M,=w= 
Garkane Power Assocation, Inc. 
P.O. Box 790 
Richfield, Utah 84701 

Ajo Improvement Company 
P.O. Drawer 9 
Ajo, Arizona 8532 1 
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ChnemiMrjlla$ea 
Columbus Electtic Coopexatbe 
P.O. Box 631 
r>emin, New Mexico 8803 1 

-=alMana%er 
Dixie Escalante E i d c  Cooperative 
CR Box 95 
Beryl, Utah 84714 

Charles Huggins 
Arknna state AIFL-CIO 
110 North 5th Avenue 
P.O. Box 13488 
Phoenix, Arizona 85002 

Phyllis Rowe 
f iWm CQIDUMX 
6841 N. 1SthPlace 
Phoenix, kizona 85014 

Larry McGFaw 

6266 Weeping Willow 
Rio Rancho, New Mexia 87124 

W SDA-RUS 

William Baker 
ElechJcai District No. 6 
P.0. Box 16450 
Phoenix, Arimna 8501 I 

Wdlace Tillman, Chief Counsel 
Na%ional Rural Electric Cooperative Assoc. 
430 1 Wilson Blvd 
A ~ I ~ ~ ~ o I A ,  Vi* 22203-1860 
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Dick Sbipley 
Continentat Divide doctric Coop. 
P.O. Box 1087 
Grants, New .Mexico 87020 

Ellen corkhill 
AARP 
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Mew Gregorich 
BHP copper 
P.O. Box M 
san Manuel, Arizona 

Jim Driscoll 
Arizona C i W  Action 
2430 S. Mill, Suite 237 
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Job Jay List, G e d  Counsel 
National Rural Utilities 
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Herndon, Virginia 21071 

David C- ICamedy 
Law Offices of David C. Kennedy 
100 W. Clarendon Ave., Suite 200 
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Department of the Navy 
900 Cornmodore Drive, Building 107 
P.0. Box 272 ( A m  Code W) 
San Bnmo, Californh 94066 

Barbara S. Bush 
Coalition for Responsible Energy Education 
3 15 W. Riviera Drive 
Tempe, ArizoIza 85282 

Rick Lavis 
kimm Cotton Growers Association 
4139 E. Broadway Road 
Phoenix, Arizona 85040 

Robert J u l h  
PPG 
1500 MerrelI Lane 
Belgrade, Montana 59714 

Michael M. Gmlt 
Johnston, Maynard, Grant & Parker, P.L.C. 
3200 N. Central Avenue, Suite 2300 
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Thomas e. Homc 
Michael s. Dulberg 
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40 N. Central Aye, Suite 2800 
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Sam IMhwi, Dept of the Navy 
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Washingon, DC 20374 

Steve Brittle 
Don't w e  Arizona, Inc. 
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JamesTarpey 
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One Tabor Center 
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Steven M. wheeler 
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EXH[BITA 

BEFORE THE ARIZONA CORPORATION COMMISSION 

:ARL 3. KWASEK 
CBainnan 

IMRm 
Commissioner 

EN2 D. EXWINGS 
Commissioner 

N THE MATER OF THE COMPETInON IN ) DOCKET NO. U-oo00-94-165 
XlE PROVISION OF ELEClTUC S€RVlCES 
”ROUGHOUT THE STATE OF ARIZONA. ) DECISION NO. 

) 

) 
)Q== 

&en Meet& 
a n w  ,1997 
’hoenix, Arimm 

3Y THE COMMISSION: 

1 (3 December 26,1996, the Atizona Corporation Commission (cccommission”) issued 

%ision No. 59943 (Y%cision’’) which adopted Proposed Ruies on electric Competition (R14-2-16- 
L thraugh R14-2-1616 ~Ruies“) 

2. On December 26, 1996, pursuant to the h i s i o n ,  the Rules were f o d d  to the 

Secretary of State and became effective. 

3. On Jmuuy 10, 1997, Tucson Electric Power Company fTEP”), an Arizona 
;orporntion and a “ M d  Utility” under the Rules, filed a Motion for Reconsideration and 

Request for Stay wbich incorporated an accompanying Memorandum of Points and Authorities 

:‘Motion’’). 
4. The Motion requested the C o d s i o n  to reconsider the Decision and stay the 

enforcement of the Rules pending the amendment of the Rules {consktent 4th TEP’s commnts as 

set forth in Exhibit B to the Motion) or the repeal of the Rules by the cdmmission or the Courts. 

... 

1 



I 

2 

3 

4 

5 

6 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 

25 

26 

27 
28 

29 
30 

5 .  The Motion indicated that at least the followhg areas of wncem were adequately 
addressed by the Rules, including procedural and substantive defects mntajaed in the Rdes 

be Administrative Procedures Act (“MA”): 

A. System Reliabiliw; 

B. 
c. s w c o s t ;  

D. Level Playing; and 

E. LegaIIssues. 

Economic Impact to the State; 

6- Given the C O ~ O U ’ S  intention of amending the Rules to address the issues raised 

by TEP, as well as to avoid the potentiaUy unnecessary and costly appeal ofthe Rules, TEP’s Motion 

is in the public interest and should be panted. 

1. The Commission bas jutisdiction and authority over the Rules p-1 to the Arizona 

Constimtion, Article XV and the Ariz~m Revised Statutes. 

2. The Commission has jurisdiction to consider TEP’s Motion pursuant to A . M .  § 40- 

253 and A . A C  R14-2-111. 

3. The grantiog of the Motion is in the public interest and should be grmkd. 

ORllER 
iT IS THEREFORE ORDERED that the Commission shall h b y  rtconsidm Decision No. 

59943. 

IT IS FmmR ORDERED tfnat the enforcement of A.A.C. R14-2-1601 through R14-2- 
I616 is hereby stayed pending f&&w order of the C o k s s i o n .  

IT IS ??U’RTl-ER O R R W D  that Within 10 days fiom the date of this Decision, the Utilities 

Division and the Hearing Division shall establish a procedural schedule to conduct workshop and 

evidentiary hearing to examine tbe issues raised in TEP’s Motion. 

IT IS FURTHER ORDERED that following the workshops and evidenthy hearhgs, the 

Utilities Division sMl initiate the process pursuant to the A m  ‘ve M u m s  Act to mend 

(or if necessary repeal the Rules and adopt new rules) consismt with the fiadings of the evidentiary 

hearings 
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IT IS FURTHER ORDERJD that this Decision shall h r u e  effkctive immediately. 
BY ORDER OF THE ARIZONA CORpoRATlON COMMISSION 

3" COMMISSIONER COMMISSIONER 

l3l WITNESS WHEREOF, I, JAMES MATTHEWS, 
Executive Secretary of the Arizona Corporation 
Commission, have hereunto, set my hand and caused 
the official seal of this Commission to be affixed at the 
Capitol, in the City of Phoenix, this day of 

,1997. 

DISSENT 
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IN THE MATlER OF THE COMPETITION IN DOCKET NO. U-0000-94-165 
THE PROVISION OF l5LECTRIC SEWICES ) 
THROUGHOUT THE STATE OF ARIZONA. ) TUCSON ELECXIUC POWER COMPANY'S 

MOTION FOR RECONSDEWTION AND 

EXHl.INT B 

j REQUEST FOR STAY 

MEMORANDUM OF POINTS AND AUTEFOEUTIES 
On Jhldfof 

TUCSON ELECI'IRIC POWER COMPAW 

January 10,1997 

http://EXHl.INT
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[. INTRODUCTION 
A. J n M d O n  

While TEP believes that h i t idy  d e s  are necessary to make competition a reality io 

WM, the Conunistion has not taken mfficient time to develop these &,des to de- their 

mmtial impact to the State, Arizona utilities, consumers and shareholders. Rather than &JY 

~tiCiZe the C d s s i a n ' s  efforts or the Rules, TEP has submitted  en^ &a explain its 

?sition and proposed an altemative for the adoption of des .  U d o m l y ,  n 7 s  mmentf were 

ignored by the Commission and the Rules remain seriously flawed. TEp's Motion for 
Reconsideration is auother non-judicid attempt to request the Commission to implement Rules that 

i l l  fairly and legally usher retai1 electric competition into Arizona. 

B. - 
On May 20, 1994, the Commission Staff opened Docket No. U-OOQ-94-165, In the Matter of 

'he Competition in the Provision of Electric Services Throughout the Stute of Ariwna f'bket"),  in 
xder to study and consider electric industry re&uaum g for the State of Arizona. Since that time, 

E P  has been an active paitidpant in that Docket. Fdlowing the introductory workshop that was 

ieid on September 7, 1994, a series of working group and task fom meetings were held to idcntify 

he major rcstnrctUring options, implementation of the options and advantgges and disadvantages of 

tht options to the ~atiouS interests presented. Task force meetings included a Le@ Task Force 
which was established to identify the legal ismes the Commission would be required to address prior 

to implementation of electric industry restructuring in the Statt. Those ismes were mmmarked in 

the Report of the W&king Group on Retail Electric Competition, dated October 5,1995. 

On February 22, 1996, Staff issued a Request fir Comments on EZeezric Indusay 

Restructuring which asked the participants to respond to 19 broad questions regarding electric 

h ~ r e s t n r c t u n n  ' g. On June 28,1996, more than 30 parties filed hundreds of R e s  of comments. 

Appmximxkly three weeks later, Staff filed a susllf~ls~ty of those c~mments and scheduled a one-day 

workshop to be held on August 12, 1996 to consider elements of wo composite rides. 

A p ~ i m t e l y  130 people attended tfiat workshop where issues that easfiy re.quhd days of 

discussion were given (in some cases) minures o f  anention. One week later, Smff issurd I rcport 

S- the workshop on August 28, 1996, issued the draft of definitive rules, providhg 

h t m  perrties only 10 business days to comment. Comments to the draft d e  were submitted on 
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S e p m k  12,1996 and Staff coaducted a one day workshop on September 18,1996 td discuss 
c ~ m ~ e n * .  Thc 
Commission authorized that B Notice of Prop0se.d Rdemakirig be forwarded to the secretary of State 

on October 9, 1996. By Procedurirx Order dated October 11, 1996, the Commission repe.sted that 
comments 0x1 the Rules be filed by November 8,1996 d that any rebuttal comments be filed by 

November 27, 1996, despi* the fkt that the record in this was open until 

December 4. 1996. TEP submitred written comments (induding an alternative proposal) on 

November 8 and lkember 4, 1996. On December 13, 1996, Staff (as opposed to the Hearing 

Division), the very party tha$ proposed *e Rules, issued a Proposed Order to adopt the Rules. TEP 

fled its Exception to the Proposed Order on December 19, 1%. The Commission adopted the 

M e s  at a Special Open Meeting held on December 23, 19% (with the inclusion of substantive 

mmbmb) and the h i s i o n  was issued on December 26,1996. The Rules became effective upon 
filing with the Secretaq of State on December 26,1996. 

Less than two weeks Ma, Staff submitted the Rules to the Commission. 

C. 
In an attempt to gct this nxlcmaking procccdkig on thc right track and still meet the deadlines 

in the Rulcs, TIP in its commentg, proposed that the Commission, rather than h&y adopting the 

Rules, issue a StatRment of Policy (‘Tolicy’’) that would contain aU of the substantive provisions of 

the Rules including the various time frames and dtadIines stated therein The Policy could requiFe 

that all wokshops and inquiries be held in the first haif of 1997 with definitive d e s  proposed in the 

third quarter of 1997 for adoption before the end of that year. Tarif% could be filed bj the end ofthe 

first quarter of 1998 and competition could commence in 1999 as d y  contemplated. 

bv TE P in its Co mrn- 

indicated its &lief that this process was a more reasonable and comprehensive approach 

than imprementing the Rules (when all who are affkted thereby realized that it wizl have to be 
c w &  later). It had the features of (i) putting the utilities and public on notice that the 

Commission will implement competition; (ii) permitting Staff a d  the inkrestd parties t~ attempt 

resolutidns of major issues of cbncem; (iii) maintaining the original deadlines established by the 

Commission in the RuteS; and (iv) avoiding the delay in hnpIemen?atkm of the Rules occaSioned by 
litigation over their terms and the maaner in which they were adopted. In essence T€P rcqucsttd 

W the Commission reject the Rules on Dexmber 23, lW, issue the Policy and begin wokhops 
m n  as practicable. This proposal was rejected by the Commission. I 
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D. 
Tbe f d d  proceeding to Wiitate competitive whokale electtic power 

b d l y  begun with the issuance on June 29,1994, of the Federal Energy R m r y  COmmjssion’s 

“FERC”) Notice af Proposed Ruleanaking, in Docket No. RM94-7-oO0, lpacovery of Strmrded Gost 

Public Utilities and Trarasmifting Utilities (“Stranded Cost NOPR”). Maay p m i s  including the 

hamission filed comments in the Stranded Cost NOPR proceeding purmant to FERC Regulations. 

Xrhile the Strand4 Cost NOPR raised issues related to the recovery of Wiry costs U wodd be 
‘stmnded” as a d t  of a shift to a more competitive wholesale power market, that proceeding did 

lot address,per se, open access principles. On March 29, 1995, FERC issued its Notice of Proposed 

Zulmnnking and Supplemental Notice of Proposed R u l d n g ,  in Docket NOS. RM95-8-OOO and 

U194-7-001, Promotang Wkolesale Compelition Through Open Access hbn-dhcrimirzrrtory 

Prammission Services by Public Utilities; und Recovery of Ssrun&d Cost by Public CiriIiiies arui 
‘rmmitting Utilities (“Open Access NOPR”), Tv FERC STATS. & REGS. Paragraph 32,514 

1995). FERC’s Open Access NOPR proposed to apply the proposed access principles to public 

itilities that own and/or control kilities used for the transmission of electric energy in intentate 

mnmerce. FERC consolidated the issues raised in &e Strandcd Cost NOPR into the Open Access 

WPR. The two proceedings have continued as om since March 29,1995. 

Pursuant to its regulatinns, FERC requested that all intereSed parties file comments on the 

WPR on or before August 4,1995. Over 350 parties, inclruding the Commission, individually and 
is members of joint GI@, filed over 12,000 pages of initial comments in the Access NOPR. 

Spproximately 150 parties filed nearly 4,000 pages of q l y  comments. h r h g  several days of 

whnical conferences held in October 1995, representatives of ail aspects of the electric industry 

?resented views on the Open Access NOPR tu FERC. FERC issued its Final Rules in Dockel NOS. 

WP5-8-00 and RM94-7-001 C‘Order S88’7 on April 24, 1996, more than one year after the 

issuance of its Open Access NOPR Requests for rehearing of Order 888 were a& on or before 

FERC’s M i n e  of May 24,1996 and remain e g .  

Even given this intensive schedule and allotted time, FERC was forced to delay the 

OASIS is the computer system behind the collcept of e q d  access to fmnsnum .  oni information The 

wmd q ~ k m e n ~  proved to be greater than originally anticipated and utilities could not install 

i m p l ~ e ~ o n  of 889, the Open . ~ C C ~ S S  Same-Tie lnformati~n S y s t a  ((COASIS”). The 
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md train employees in time for the ori@ implementation requirement. The o r i w  d;tte for 
3ASIS bpIementation was November 1,1996, but FERC moved this date to January 3,1997 to 

gve utifities more time to work out the technical requiremats axad to hire and train staff, 

E. 
In April 1992, the California Public Utilities COmmiSSi~n (TPUC”) initiated a 

:omprehensive review of current and future trends in the electric industry. This process produced a 

Ulemaking prmeding fR.94-04-031) conCeming restructuring of California’s electric ~ C X S  

ndm and e f o d g  regulation, which was issued on April 20, 1994 f‘Rulemaking”). The: 

Xulemakhg was issued for extensive public cumat and solicited camprehensive alternatives to 

he vision described in that document. 

Sidce Afl, 1992, the CPUC has conducted public hearings throughom California. A week 

If evidentiary hearings on uneconomic assets has been conducted. Othex regulatory bodies in 

westem North America, federal agencies and legislators have been cotlsultcd about C O O ~ ~ V C  

mlufions to jurisdictional issues. A working group pmvidcd a report on sustainability of public 

m p s e  programs and numcrous patics filed briefk on legal issues. On May 24, 1995, the 

Cormnission issued majoriw and minority policy preference StEttementS. 

On December 20, 1995, the Commission approved its proposed policy decision and in its 

press release, the CPUC states, “Because restrtlctunng of California’s electric Sexyices industry has 

widespred impact and the market structure requires the partu5eon and oversight of the FEW, the 

CPUC will work over the next 100 days (emphasis added) to build a California Consensus involving 

he Legislature, the Governor, public and municipal utilitis and cusromers. This Consensus would 

hem be placed before the FERC so that in a spirit of ‘coopeI.ative f&ie~alism’ the CPUC and FERC 

could together implement the new market stnrcture January I, 1998.“ Since M k ,  1995 the 

CPUC established seven working groups: Direct Access, Energy Efficiency azld Demand-side 

Management, Low-Income, Ratex%@, Renewable Energy, R m b  & m o m o n  and 

Development and Western Power Exchange. The groups have been @g at least o m  a month 

s h e  the begiarring of 1996 to resolve specific issues relating to the 1998 hplemeatation deadline 

and each group reportr; meming results and bsues on the Internet. 

Jusr recently tfie California Legislature passed, and Governor Wilson, signed H.B. 1890, a 

landmark restructunn ’ g bill which g m e d y  endorses majar policies adopted by the CPUC. This 

4 



dictates some details of hplemation, but leaves most for the CPWC to d-e at a b datR 
One major aspect left unresolved is how to accomplish direct access canpetition 6 r  cmomers, 

which is the subject for the Direct ACC~S Working Group mentioned above. important 
difference h m  the CPUC or&, however, is that the legislation establishes a mechanism in which 

bonds will be used to pay off at Ieast a portion of utilities’ stranded assets so that residentid and 

commercial mvyyers udl receive a 10 percent rate cut by 1998 and work toward the goal of an 

addieond 10 percent cut in 2002. The California Iegislation &o provides for renewabxes and 

certain orher social-policy programs during a four-year transition to a competitive marketplace 

through a non-bypassable charge of $540 million imposed on customers of investor-owned utiIities 
and a proportionate non-bypassable charge imposed on customers of muncipafiy-owned utilities. 

F. 
The total time W e e n  the initiirl1992 review in California and finat implementation of its 

d e s  is five years and eight months. Although TEP is not suggesting the CcmrnWon duplicate thc 
California pmess, it illustrates the nccd far M appropriate h e  commitment for interested parties to 

work out dctails and legislative coordination to address these important issues. In stark contrast to 

the California proccsscs, the Arizona proceedings did not g;Ve interested parties tima to debate 

important topics or dlow complex issues to be resolved. Further, there was no a-pt to build a 

COIISCDWS. Instcad, the Rules take a “we’ll figure this out later” approach to the major issues 
withwt regard to the inevitable implications. TIZP believes that it is importaut to allow time to fully 

develop a plan that will work m Arizona and to avoid implmmthg an ambiguous, less than 

adequate plan that will ody cause delays because impoaant issues w e  left for later. 

Given the fact that as of June 28, 1996, the process in A r b n a  was at a point where 

participants were still providing comments on broad topics and issues i%lld were given fow months to 

do this, it is not faiF or appropriate that less than six months later and with approxbateely 14 pages of 

text, that the Commission was at a point that it was ready to adopt definitive Rules. These Rules will 

dramgticaIly affect a rnulti-billion dollar industry and change a relatioap betwan d * s ,  

ShatehOMes, regulators and customers that has existed for more than 80 y e .  F-a, becaw of 

this pressure to finalize the RIes on an expedited basis, &ere are serious mI, I& h a n ~ i a l  

and o @ o d  problems that have not as yct been a d d r e s s e d  by Staff (see cliscussion below.) 

d*ou& TEP strondy supports competition, the Company Mieves that it is essential that the 



1 

2 

3 
4 

5 

6 

7 

8 

9 

10 

1 f- 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 

23 

24 

25 

26 
27 

28 

29 

30 

Zommission ultimately adopt that provide more amwen than queStiom a d  is co- and 

quitable in their application. COE+EIIIJY, TEP believes that the gmnting of the rtlicf 

;et firth in its Motion for Reconsideration and Request for Stay is appro+& and in &e public 

nbrest 

U. s'"0EDCOST 
A. 

Stranded Cost represents the most si@cant issue facing TEP, the f2mmission and the 

>her par tie^ to this Electric Indusuy Restrucmring Docket. The transition b m  a regulatory mode1 

iased an one vertidly-integrated utiIity providing firll electric seMce under a single bundled rate in 
1 specific geographic area, to a direct access market in which. custurnm can readily choose any 

zaergy supplier will undoubtedly require recognition of significant transition costs. Consistent with 

he assuraaces and obligations that have e7cisted under the traditional Regularory Compacx, t 

nechanism must be created bsfsm the industry transition begins, such that a reasonable opportunity 

s provided for the fuu recovery of Stranded Cost prior to completion of the evolution to retail 

:ompetition. In order to achieve a smodh and efficient transition to a competitive electric 

narketph, the Commission must d l i s h  a framework whkh ensures thc €ull rccovcry of 

Stranded Cost and provides pncc stabiility for consuma. The only effective method of achieving 

hiis  transition is for the Commission to find that all prudent, verifiable and l e g i w  Stranded Cost 

r~vczable, to develop a general set of guidelka to define handed Cost and appropriate 

m v e r y  mechanism and to authorize recovery of Stranded Cost fivm dl. customers that stand to 

xnefit from a colllpetitiyc electric indusay. 

Following is a discussion of: (i) the ?raditioIlal Regulatory Compact and why recovery of 

Stranded Cost is an essential elanent of tfiat compact; (ii) a recommended me tho do log^ for 

3Uanti-g and recovering Stranded Cost; (iii) idenscation of the key accdunting and financial 
b p l i & m  m i d  with Stranded Cost; and (iv) other relevant i n f o d & l  that should be 
considered by the Commission in addressla * g this most important issue. Following tbat discussi~n 

rn TEp's specific comments with rmpea to R14-2-1607 of the Rules, "Rmvery of Smded Cost 

of Affected Utilities." 

... 

... 
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B- Backmoutld 
The traditional hgulatory Compact hmeeu public utilities, the  customer^ they me & 

he State is rnqwSthwbIy clear. It iS an agreemenf Sanctioned by the state, gtm- the mc]&re 

ight to Serve the public interest ia a ~ p i f i c  geographic area. ~n return, dities assumed two 

3bIigati6ns not i m p d  on other compe&he mtities: (i) the obligahn to serve; and (ii) the 

'eguktion of prices and earnings. The obligation to serve canies an obligation to invest in and 
naiatain the plaut, or enter into contracts to assm sufficient supply to meet all ~lstomer demands 

br utility service. V i y  every major investment decision utilities have d e  to date has been in 
mgnition of, and reliance upon, this Regulatwy Compact 

Under the Regulatory Compact, utilities were provided some asiswan- as to the limits of 
heir business risk, which comspondingly multed in Iimitcd rates of return implicit in the prices 

b y  were allowed to charge for sewice provided. Utility investments in assets and obligations were 

named in good faith and in expectation rhat a reasombfe opportunity wodd be provided to aGhieve 

he designated ret~zms. With the mergence of competition, some of the embedded costs 

mulitionally recovered through regulated rates wil l  be toMy or partially unrecoverab1e. The 
iiffercnce between expected firhzre revenues under regulation aad the expected revenues that would 

likely occur under total or partial competition constitute "Stranded Cost." Stranded Cost mzly take a 

variety of forms, including; (i) assets owned, leased or purchased by con-; (ii) services, materials 

and supplies owned or contracted, (iii) uarecorded Liabilities tie.. fuel and purchased power 

contracts); (iv) operating and capital costs; (v) reguhmy assets (costs for which recovery has been 

deferred for ratmaking pupses over longer periods than would be found in a competitive market); 

and (vi) amounts not yet r e c o v e r e d  in the regulatory process (i-e., accruexi postemployment 

bealthcaff costs)- 

Similar electric industry restnrctUring proceedings around the d o n  have atready sptnt 

considerable time and &cxt addressln g the issue of Stranded Cost and have detcrnaiaed that full 

recovery thereof is an essential requirement for an efficient, cqubble tramition to competition. In 
i~ Order 888 promotiag wholesale cOmpttition through open 8ccess trmsnkion h a ,  the FERC 
cl&y recognized that full rttovcry of stranded wholesale costs is not only a le@ obligation of 
 reg&&^$, but dsc, is necessary to achieve an efficient &tion to cornptitioa other States 

midering mail compefifion have also recoghied the potential for Stranded Cost and the need for 
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heir full recauery. Utility investorS are entitled to a reasonable opportunity to m v a  tht capital 

hey provi&d in good &xi&. C l d y ,  the rateg of return granted under the traditional regulatory 
Mtadifpl never contemplatd ‘this significantly increased business risk 

C. 

A key consideration in addreshag the issue of Stranded Cost is just how it is  deked. 

handed Cost should not be viewed simply in t e rm of categories of corn, but rather as revenue 

quirements that a utihty has lost the! opportunity to COHect as a redt  of existing customen 

jbtaining power from dternarive sources. In connection therewith, TEP believes the folIoWing to be 

m appropriate definition of Stranded Cost: 

An aggregation of costs (the prudence of which bas irlready ken  established) iacurred 
for, or in anticipation of, the provision of service miex a mgukory hrmvork, that 
are likely wecoverabk in a competitive market for power with prim based on 
margirtal cost. 

he above defmition is similar to that appearing in R14-2-1601, No. 8 of the Commission’s R d a  
‘Lowever, s e v d  key distinctions are notewwthy. 

Fixst, the Commission’s defhition refers to 3he value of all the prudest jurisdictiod assets 

md ObligatiOnS. . .” It is unclear whehr  such definition would result in a reconsiderason of the 

wdcnct of past investment decisions. TEP strongly believes that the consideration of Stranded 

Cost should not incIude ex-post prudence reviews of costs that are already being recovered in the 
utilities’ rates. The fact that recovery is already bebg allowed is suEcient assurance of prudence. 

fEp has atready been required by the Cornmission to wrife off $564 million, including $428 million 

of the cost of its Springerville and Irvington genemtbg fkilities. The utilities should not have to 

revisit prudence issues, simply because some costs now recdvered in rates would, in the fhture, be 

included in a Stranded Cost charge. 
A second concern of TEP with respect to the Commission’s proposed definiton of Stranded 

Cost is that it tends to focus on the ciBemnce in values of assets and obligations under traditional 

regulation as compa,red with their values after the &TO&&OII of competition. It is unclear what 
specific and obligatbns are included and whethex the definition, iS limited to balance sheet 

acc.omts. smded Cost is not limitRd to generaton assets. Utilities have wnsiderable investments 

in regulatory assets that may become strandabk under competition. In addition, gdon--related 
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operating expaLses (i.e., fuel expenses, including mine reclamation costs) may also be consi&re.d as 
a Strandable Cost. Moreover, some Strandable Costs are not presently reflected in the Compaay’s 

financial statements, such as the $81 million ret- to the S p r i n g d e  excess capacity d e f d  

and $19 million for employees’ post-employment healthcare relating to services already provided. 

EqualIy unclear in the definition is the basis by which “&et value“ will be established. 

One possible method tD calculate St,randed Cost is the difference between fbt-ure revenues 

under regulation and competition scenarios, rather thm differences in market values of utility assers. 
This eiiminares the need for an asset-by-asset detenninaton. and more correctly recognizes that 
utilities have made multiple investment decisions under the Regulatory Compact with the 

expeckdon of rcvcnue streams from customers to C Q V ~  the costs of such i n v m b .  Moreover, in 

ZL dircct acccss power supply market, TEP will contime to serve customers using a portfslio of 

rcsourccs; accordingly, Stranded Cost should be considered on a portfolio basis. 
D. Cod 

Any method of attempting to quantify Stranded Cost is necessarily speculative and highly 

uncertain because it requires identification of  all rcicvant re sour^ @orb recorded and unrecorded) 
and o&&, customer demand and predictions of the market clearing price for power over long 

periods of time. As an example, factors affecting the market clearing price for power (clearly the 
most critical variable in quantifvins Stranded Cost) include: customer demand, mdIktt structure, 

generation and transmission capacity availability, generation fuel mix and costs, interest rata and 

inflation, developments in technology and new laws and regulations. 

A method that would accomplish ttriS qmtification wodd be to quantifjr stranded assets as 

the net present value of future annual diffkrences in revenues under a contindon of regulation, 

versus the mounts likely to be realized after the introduction of competition, using an appropriate 

discount rate. In general, the red- mount reflects the difference between the utility’s embedded 

generations costs and the market’s marginal costs for suppXying power, plus the generationdated 

portion of the utility’s regulatory assets, both recarded and unrecorded. Such methad effectively 

recognizes both abovemarket and kIow-market assets. 

A specific tirne period o w  which Stranded Cost should be computed by every utility cannor, 
and should no5 be ordered. Companies have different assets with different hvesmnt and cost 

m v c r y  brizom. A significdnt portion of thc investments implicit in Stranded Cost is very long- 
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term. Generating assets, for example, have life expectancies in excess of thirty years. Any attempt 

to arbitrarily set a Stranded Cost caiculation time period for all assets together is inappropriae and 
will likely Iead to significant under recovery. Costs were specifically incurred to serve customen 

3ver an extended paid of time with a reasonable expectaton of a fair opportunity for full recovery. 

Roper quantification of Stranded Cost &odd reflect the remaining life cxpccbncy of the underlying 

~ t s a n d d e f ~ c o s t s .  

E. Recoverv Me- 
In developing an appropriate Stranded Cost mechanism, TEP r e c o m m d  that the 

Sommission consider the following objectives: 

I )  TIE mechanism h d d  promote economic efficiency and the evolution of 
competition. 

2) Any Stranded Cost recovery rnec- must be fair to stockholders and 
quitable toward all for whom the mckrlying costs were intended to benefiG 
including those that leave the system. 

3) Stranded Cost should be recovered in its entirety within a reasonably short time 
period. 

4) The recovery burden should not significantly expaad the existing adminisimive 
burdens of the Cammission or affected utilities. 

5 )  The mechLtnign should be sufficimdy flexible to inmrporate changes in 
assumptions or unanticipated events m the process of mitioning to retail 
competition- 

6) The relevant charge should bc simple and d-dable to customers and not 
impede their choice of  power supply or other competitive services. 

A variety of Stranded Cost recovery mechanisms are availabk, including mny fees imposed 

on competing sellers, exit fees on departing customers and access charges cm all end users bascd on 
energy consumption. TEP believes that the most efficient and effective means of nxovering 

Stranded Cost is through, a non-bypassable “wires charge” paid by every customer interconnected to 

the TEP disatibution system, whether power is supplied by this Company or an alternative supplier. 

The intent is to spread the costs of transition over a broad base of cusmmers t h t  have access to the 

benefits of a more competitive environment Such a charge would appear as an. explicitly detailed 

to 
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separate line item on customer bills. However, it should be easy to and easy fa 
nstorners to understand. This approach is consistent with the m in which retail el&c 

mt.omcrs are aggregated in the Company’s sysmn-wide planning process. Moreoves, this approach 

not only recognizes the societal benefits to be achieved from the transition to a more competitive 

idectric industry, but also reflects past p-nts set when shihtr considerations were made for 

recovering Stranded Cost in the natural gas and telephone industries. 

TEP beiticvcs that the hposition of a systemwide wires access charge as described above 

should afford thc Company a reasonable opportunity to l l l y  recover its Stranded Cost. The 

yAbility does exist, however, h - t  some ciustomcrs may attempt to avoid the charges by leaving the 

system or though self-genedon For any customas opting to self-generate, it is likely they wilI 

?urchase back-up service from their host utility. They could bt alhxated a s h e  of Stranded Cost as 

Finally, new c o m a  conncctio$ to TEP’s 

3istribution system should pick up their fttir share of tramition costs in the stme mumcr as if they 

component of the standby service charge. 

lad been SeTVed alI along. othenvise there may be too great an incentive for custmms to seck 
~ypass by appearjng as if they are “new” customers. 

The starting point for developing a Stranded Cost charge is the present value of Stranded 

3ost at the beginning of the transition period, computed in the manner previously described. Such 

mounts should then be amortized as an annuity based on the same discounr rate over that period to 

wive at an aMual S-&d Cost recovery reykmemt. TEP belimes that the anaual requirement 

should be allocated to e m m e r  groups in the manner in which the related costs underlying current 

rates have been allocated, and then collected from customers in the form of an energy cbarge based 

upon their actual usage or B fixed monthly customer charge. The Commission should not revisit the 

;est allocation meth&logies currently used to assiga costs to the diffkrmt customer  rat^ chses, 

bur such factors should be pexiodicaXly nviSited to identify changes in customef usage characteristics 
md to ensure that there is no cross-subsidization between customer chses. h addition, the 

customer charges could be periodically revised to reflect changes in sales forecasts anb estimateS of 

the market clearing price fm power. 

A C W W  
- -  F. 

In establishing d e s  for quantifying and recovering Stranded Cost, the Commission needs to 

consider the pbdd c ~ r s e q u m  of ignoring the rights and obligations of all parties implicit in 



mrmt rates established under the Regulatory Compact. Less than Ml recovery of Stranded Cost 

will likely bave significant accounting and financial impbations. 

As a rate regulated entity, TEP prepares its public h i d  statements according to 

Statement of Financial A~~ountbg Standards NO. 71, Accomtirzg for the Efects ofGertain T p e s  of 

Regrrlation (“SFAS No. 71”). The underlybg premise of SFAS No. 71 is that regulated enterprises 

GhouId account for the economic effects that result &om the aw-and+ffect miationship of mstg 

and revenues in the rate-regulated environment. SFAS No. 71 d e b s  what canstitUtes a reguletted 

Entity and contains standards of accounting for the effects of regufation. One such standard 
Rdddresses the method by which a regulator can create an asset by deferrhg for fwure recovery, a 

m t  cost that would otherwise be charged to expense. For that to occ1p; of the following 

criteria must be met: 

1) It is probable that firmre revenue in an amount at Ieast equal to the capital cost 
will fesuzf fhrn inclusion of that cost in rates. 

2) Based on avdable evidence, the hm revenue vdl be provided V, permit 
recovey of the previously incurred cost rather than to provide for expected levels 
of similar future costs. 

h long as the above criteria are met, assets may continue to be reflected in a utility’s books 

and finsmcial  tate em en^. As soon as tither of the abovc is not met, thc corresponding asset must be 
Written off. To illustratc the extent to which regulatory assets impact the financial reporting by a 

public utility, as of June 30, 1996, TEP’s balance sheet included nearly $257 million in d e f d  

regdatory assets. 

As competition has surfacBd in the utility industry, the abiliv of regulators to create assets by 

defbng costs to the future has become ke.ash& suspect. Accordingly, U t i o n d l  ar;couuting 

standards have been issued by the FASB to address emerging co- ova accounting by reg&& 

entities. These standards include SFAS No. 90, Regulcrted EntetprisQs-Accom*ng for 

AbandotlPnents curd Disullowances of Plant Costs; SFAS No. 92, Regulared EnterpnFes-Accoming 

for Phase-In Plans; SFAS No. 101, Accounlingfbr Discontinmtion of Application of S F S  No. 71; 

and SFAS No, 121, Accounting fbr the Impaimru of tong-Lived Assets imd for tong-Lived Assets 

to be Disposed w. Both SFAS Nos. 90 and 92 contain Criteria for permitting certain plant-related 
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cos& to be deferred fbr future ratc mvery. Costs not meeting such criteria may not be clefexmi and 

must be witten OR. SFAS No. 121 amends SFAS No. 71 to clarify thax. existing regulatory 

should be written off ifthey are no longcr considered probable of recovery. 

The following illustmes how these new Standards have affected TEF. Although the 

Company was granted anthnity by the CommisSion in previous rate cases to defer for funnre me 
recovery certain excess capacity costs associated with Springerville Unit No. 2 (the uo2Lg1ortized 

bahee of which totaled $81 million as of September 30, 1996), such d e f d s  Wcd to meet the 

criteria set forth in SFAS No- 92; therefore, they have been charged in their en- to expensc fm 

financial reporting purposes. No coll.esponding regulatory asset is r d e c t d  on the Company’s 

batance sheet. 

Utilities following SFAS No. 71 must COMinually assess whether they rem& regutated 

entities under definition criteria contained in the Standard. SFAS No. 101 includes &e foXbwbg 
examples of situations that may warrant diwutinuation of SFAS No. 71: 

1) Deregul&on. 

2) A change in the regulator’s approach to setting rates from cost-based ratemaking 
to another form. 

3) Increasing competition that limits the enterprise’s ability to sell utility serwices or 
products at rates ?,€MU will recover costs. 

4) Regulatory aceom resuldng ;firona resistance to rate increases that limit the 
enterprise’s ability to sell senices or products a rates rhat will mover costs if 
the enterprise is unable to obtain relief &om prior regulatory actions through 
appeals or the corn. 

The thrust of SFAS No. 101 is that, .zvhen an enterprise ceases to meet the criteria of SFAS 

No. 7 1, either in part (Le. an operat@ division or product line) or in total, it must discontinue its 
application and eliminate the assets on its books that were created by regUtatar. For TEP, the 
adoption of SFAS No. 101 would result in a net charge agaiTlst retained earnings tbtaling some $139 

million, based on the bdances of regulatory assets and liabilities as of September 3 4  1996. 
To the extent that Stranded Cost is riot adequately dressed in this Elecaic Industry 

Restructunn * g Docket, wrb-of% beyond those required under SFAS No. 101 may be necessary. 

Pursuant to SFAS No. 121, a utility subject thereto would alsa have to determine whether or not its 
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remaining plant assets would be recoverable rbrough expected firturt market prices. If market 
pricing is not expected to be W y  compensatory, additional write-downs of the =levant assets to 

reflect the expected revenue levels ~ $ 1  also be required. 

The impact on utilities of large financial losses and substmtidy increased business risks 
would likely be swift and severe. Public utilities financed most of their property, plant and 
quipcat  through the is$uane of common stock and long-term debt Secraities. Many utilities dso 

~ntered into lease agreements that provided a long-term s o w  of financing for generation and other 

utiiity assets. Since long-term debt and lease obligations represent contractual comniknents, such 

3bligations do not disappear even if the assets that they financed become economidy +&d. 

The kpainnent of assets dm to a reduCtiM of future expected cash flows, wi&om Q )  a 

;omensurate reduction in the company’s debt and lease obligations; or (ii) a cofiespollc/ins 

hawe cash fIows &om other sources (Le., the Stranded Cost r ~ o v a y  mechanism), would 

xwrely diminish that company’s ability to meet its kture cash obligations. Moreover, in c m a h  

imms~ces, such obligations may include provisions whereby they become accelerated and are 

h e  and payable immediately. Such a dilution of financial expectations, combined with the 

iignificantly increased business risk, would undoubtedly have an adverse effm on the cost and 
milability of capital to the company, leaving future financial viability in serious doubt. 

All electric utilities will txptricncc the ef€ccts of increased business risk and potential for 

severe financial adversity with the introduction of mmpetition in the genemtion segment of the 

industry. However, the consequences to TEP reiative to other investorowncd utilities may Ix 

significantly greater. Virtually all of the financial progress the Company has been able to achieve 

during the last five years could evaporate. Although E F  has succeeded kl buiIding its equity capital 

by $189 million since December 31, 1993, the Company’s bdaru% of quky capital was only $226 

million as of September 30,1996. 

The Company’s senior debt securities are presently rated below investment grade at B+/BB- 
by &e major credit rating agencies. These credit ratings senre to limit the market for the Company’s 

long-term debt securities to the high yield market. Low credit ratings also serve to increase the cost 

of mdit enhancements, such as letters of credit, wbkh are necessary to e m  the mntbued 
m&&&ility of the Company’s variable rare debt securities. with limited prospects for the 

resumption of mmmon dividends, the Company’s ability to raise &&hod equity capital is also 
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severely coILStraincd Under thcsc circumstaues, the Company is already faced with he W e g  

task of meeting scheduled debt maturities and rtsnancing other obligations as required or as 
warranted by market conditions. 

Dumg the pend 1999-2003, approxhtely $250 d i o n  of ttrC Company's long-term &bt 

obligations will mature. Letters of credit supporting $805 million of the Company's tong-term 

variable rate tax-exempt debt obligations are also scheduled to expire during the period 1999-2002. 

[n the event that expiring letters of credit are not rephed or extended, the correspondhg &able 

r'ate tax-exempt debt oblig&o~ ~ o d d  b subject to &tory redemption. Losing tax-exempt 

Financing would likely increase the capital costs of "EP by approximately $15 million, or about 20 

pzrcent, annually. In addition, the Company is also obligated to re- the debt obligations 
underlying the Springerv;Ue comzon facilities lease before the year 2000 and will have an 
spportunity to refinance the high coupon (14.50 percent) debt obligations underlying the 

Springenrille coal handling fiacilities lease in the yeat 2002. As a result of such reffaancings, the 

rental payments under each of these leases wili be adjusted to reflect any change in interest 

payments. 

hother likely adverse consequence of less than full Stranded Cost recovery affecting 

utilities' ability to raise capital is the potential reduction in the available bondable property. Utilities 

issuing mortgage bands pledge their lnvestmenls in utility p W  assets as the underlying collatRral. 

Typically, mngage itldentures include a plant-to-bonds ratio in excess of one. That means, for 

every $1 in bonds, something in excess of $1 in plant assets is required as security. For TFP, the 

ratio is approximately 1.6 - 1. EP's ability to issue a d d i t i d  bonds is directly affsted by the 

avaiIable Unbonded utility property. To the extent that Stranded Cost is not fully recovcrabic and as 

a r d t ,  TEP is forced to write-off a portion of the cost of its plant assets, the Company would be 

faced with a reduction of bonding capability. 

In developing d e s  for the &tion to retail competition, particularly with respect to the 
issue of Swndcd Cost quantification arrd recovery, the Commission K L ~  to be cognizaat of the 

accounting requirements of the FASB and the potential finsncial consequences to "EP, its well as the 

e utilies in the state, if the recovery mechanism is indequate, or the acoounting rules to be 

promulgated by the Cox-udsiori otherwise result in large financial Write-offs. In TEP's case, less 
taan recovery of Stranded Cost would likely reverse the substantial progress acbieved by 
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T I 9  since its financial restructuring and would reduce the Company’s ability to E- 

icbt and expiring lcttcrs of credit. 

G. QtiwAaa 
Another concern that should be addressed by the Commisicm in ~ ~ i ~ g  Stranded cod 

xcovery is the potential effect that less than full recovery could have on state and Xd tax nvcnucs. 

Utilities are among the most heavily taxed industries in any state. The various taxes i n c f h  da 

ma, gross receipts taxes, h & e  taxes, mwnue taxes, prvperty taxes and incOme taxes. All such 

;axes are drivm by either the value of the utilities’ assets or mvenw. To the extent that si&cant 

Stranded Cost is Written off as unrecoverable, there will undoubtedly be a reduction of the property 

ax base. As uti1it-y service rates are lowered due to the effects of competition and reductions in rate 

m, there will be a corresponding reduction in tax collections. As an example, PECO, a major 
supplier of electricity in Pennsylvania, has informed regulators in cowection with that bate’s 

nquiry into the introduction of retail competition that the potential impact of unrecoverable Stranded 

2ost on tax revenues m y  be as high as $500 million annually. If the introduction of redail 

mmpetition causes tax receipts from utilities to derrease, the state, counties and municipalities will 

mve to develop alternative revenue collection strategies in a relatively short time perid This 
situation may include increases in tax rates. TEP has not had dquale time ta consider the 

magnitude of the potential effect of the Rules on Arizona tax revenues, but believes the exgosure to 
be significant. 

In addition to the Iikeiy reductions in state and local tax collections if less than full Stranckd 

Cost recovery is achieved, there are other tax-related matters that must be ddzmsed in this 

pr&g. As more fully explained k r  h e i n ,  various providers of electricity in Arizona axe 

treated difkmtly for tax purposes. This creates an unlwel playing field. There will also be the 

issue of establishing propex nexus; that is, detmnining which state is entitled to various taxes when 
eleacity is gtncratcd in one state and consumed in mother. This i s s ~  is e s p i d l y  contentious in 

ow h d w  where the actual flow of ekdritity is not always identikblc due to laws of physics. 

tax issues will only be resolved by legislation and/or litigation. 
Cost Rule - R14 2 1607 - h w y v  

. - .  - -  H. 
I. Under the Rules, utilities are expected to take steps to diminish S w d e d  Cost 

ern-.  TEP agrees that utilities should be required to demonstrate reasonable measures to 
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nitiw Stranded Cost. The problcm is to determine w& is considered reasmabk for any given 

:ompy.  Those actions taken by parti& companieS that might conStihlte mitigation Will d-d 

m thek specific ckumstances and rclcvant market condlitions. Mitigation efforts should be 
Wduated on a Case-by-ase basis. 

The Rdes identify expanding wholesale or rctail markets as a way to mitigate Sh.anded 

Costs. Such activity may not necessarily mitigate (at least to any significant extent) Stranded Cost. 

[t is gendiy  beIieved that in a Competitive power supply market, the clcaring price will approach 

IQng-run maqhd Costs. For companks with incxwnental costs close to, or above market., the 

?xpansion of wholesale or retail de$ may not have a mitigating effect. 

The Rules also identify the offkrhg of a wider scope of sarvices €or profit as mother means 

:O mitigate Stranded Cost. It is unclear w&e&er t i i s  suggesttd action is intended to include only 

mergy-nIatd activities or is dl-encompassing, covering any business activity the utility and/or its 

m a t e s  may choose to enter. TEP believes that profits fiom activities that are unrelated to the 

?ruvision of electricity in Arizona, that do not require use of the assets that were aeguired to serve 

decrric customers in Arizdna, and that are potentiaily saandable, should not be considered as a 

; o m  of funds to offset Stranded Cost. To the extent profits are derived from energy-related 

~ctivities and used to reduce Stranded Cost, these services should be governed by the market, not by 

regularion. 
Other approaches to mitigating Stranded Cost may include asset sales, remegotidng 

1 SYIJlY uneoonomic mutracts (as TEP has & d y  done in yegts by renegOriating c 

agreements), pursuing economic development projects and ContinUaUy attempting to lower margirial 

~oosts (as TEP hzls done through corporate re-eng- its Voluntary Severance Plan similar 
lead to cost-reduction cEorts). It must ais0 bc noted that mitigdon efforts thanselvez 

addiuod costs that may become stranded. What constitutes appropriate mitigation far m y  utility 
Should include mnsidemion of all relevant facts and c i r c u x n ~ ~ .  Although, as soauted above, 
asset sales may have a mitigating effect, under no circumstances should a Utifity be to sell or 

o* divest *sets to mitigate sh-anded cost. 

2.  he  des state that the working group established to address 

. . .  
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Delays in recovery could postpone realization of the benefits of  competition and cause a greater risk 

If not reco\rering the costs to the detrknt of the &ties a d  its rtmaining  men. 
3. The Rules require utilities to file estimates of unmitigated Stranded Cost afong 

~4tb certain market inforraation. As previously noted, the single, most significant vz&&lc afFccting 

he quantification of Stranded Cost is the market clearing price for power. TEP recommends that, 83 

srt of its charge in this proceedin& the Working Group also consider just what &ma "market 

xice." The scope of this inquiry should include an appro- dehition of the market and 

dentifidon of its participants; the nature of market 'om and pricing methodology; and the 

ime prkd over which such price is to be dete&ed. 

4. Pzrt J of the Rules state that Stranded Cost may only be recoverable from customer 

~ruchases made in the competitive market. It fbrther states that any reduction in sales &b&d to 

;eE-gmeration shall not be used to caidate or recover Stranded Cost. As previously noted, TEP 
xlieves that an across-the-board end user charge is the most efkctive, efficient and equitable way to 

xovide a reasonable o p p m m i ~  for utilities to recover Stranded Cost prior to the completion of the 

ransition to retail cornpition. With respecr KO emmers  rhat may opt to self-generate, TEP 
strongfy believes that they still should bear their fair share of the Stranded Cost burden. Such an 

tpproach is consistent with regulatory precedents established for recoveriag $ W e d  Cost in the 

laturaI gas and telephone industries. 

In addressing stranded pipeline costs the FERC dctcrmined that d gas 

:ustomers should participate in sharing the cost Wcn of thc transition to compctitiOn, even if the 

am were largely saks-rcIated and certain transportation customers were never a sales customer of 

the pipeline, The FERC's rationate was that it is appmpriate to charge v r t a t i o n  customers for 

&$-related stranded investment because dl of those users will benefit h m  the move to 

competition. 

nie philosophy of spreading acl.oss-thc+board &we cost changes to be recognhd d e  the 

transition of an industry h m  one chatacterized A by regulated monopolies to one oc~upied by 

CompBtitive market prtic;pgnts can also be seen in the FCC's ordered methodology for recoveritlg 

costs applicable to the interstate portion of non-traffic sensitive plant To ad-s the potentlial for 

w n h c  bypass aad mcovered Stranded Cost, the FCC implemented an end user subscriber 
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ine charge. In wnnection therewith, every residential customer cdlllbected to the public telephone 

*ark pays a $3.50 per month fee, regardless of whether any long distance d o  are made. 

The justification for recovering rdail Stranded Cost from ail users ofthe electric system is no 

iifferent from the underlying across-the-board approach used in the other industries cited above. 

b e  costs involved were i n c d  under a bundled service regulatory regime and are legitimately 

.ecoverable Grom ail customers. 

NI. LEVEL PLAYING FIELD ISSUES 

In its previous filings with the Commission, TEP has been a strong proponent of leveling the 

>laying fieid for energy providers consisting of existing regulated utilities, mperatives, government 

gencies and a l l  new entrants. As the Rules are cmntly dt.afttd, the core level playing field issues 
w e  not been addressed (31: resolved. There are many problems that arise concemhg industq 

wtructuring and how diffkmut corporate entities can compete fairiy with each other. TEP's 
mesponses have been consistent in that the Company believes that these issues need to be addressed 

xfore the Commission heads down a path from which it cannot retreat. TE€"s CCImments filed on 
kpember 12,1996, summaxi& these issues as the following: 

Ensuring a level playing field among competitors involves w d  wncems, 
including: (i) allowing regulated utiIities to compete on equal footiug with 
unregulated suppliers; (ii) ensuring that regulated utilities do not imbsidize their mn- 
regulated business with their regulated business; and (ii) preventing certain quasi- 
governmental orgmizations fkom leveraging their advantageous positions in the 
provision of competitive services. These problems are multi-faceted and may require 
both regulatory and f%lemd and state legislative changes as well as continued 
oversight. 

TEP continued to discuss uhe importance of eliminating the advantages public utilities have 

over investor-owned utilities. believes that, if these entities are planniag to participate in the 

competitive market, in Aditio~ to a =tail reciprocity provision, some m e c m  must be developed 

which requires such entities to pay a charge on all power sold in the competitive market which 

approximates the vaius of their advantageous position. Such a surcharge should attempt to recover 

the value of income taxes not paid, lower capital costs associated with a 100 percent debt (no equity) 

CapiWtion and any prefmnce power advantages. The funds gene& h m  this surcharge should 
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x used to mitigate the Stranded Cost of existing regulated entities and to the extent such fitnds 
:xed Stranded Cost, ccmtributed to the fundin% of any maadated societal b e d t  charges. 

TJ3P is also concerned that quasi-governmental agencies may choose to sell preference power 

:owned or purchased) to third parties or affiliates who wili have f ke  acc~ss to the competitive 

n-h. This provides a “back-door” mechanism for quasi-govermnental entities to access the 

mnpetitive mark- with lower cost power that undenrunes the efEiciencies of the marketplace. TEP 
xljeves that a mechanism similar to the surcharge mentioned above, or pabps the same charge, 

nust be deveioped prior to the openin% of competitive electric supply markets. 

TEP, as well as other parties, idmtifii that there exist peculiarities with various utility 

xoviders which could hinder competition. Specifically, the Rules exempt (under certain 
:ircumstauces} SRP md potentidy the coopmtwes becaw of these peculiarities. Fmther, it is 
unclear as to whether the cooperatives could compete for customers outside of their service territory 

while preserving the integrity of their own service territories under tbe exemption. To the extent that 

he  cooperahves take advantage of this exemption, this would h v e  only TEP, Arizona Public 

Service Company and Citizens Utilities to participate. The result of this type of market structure 

would only frustrate C W ~  and enagy providers because of the obvious inequhies regarding 

customer choice and customer iafonnation. 
Access to customer usage data is a signifiat &sue rdrtted to 4xSurhg that d competitnrs 

have qual oppoaunity to compete in the provision of non-monopoly services. If public entities are 
aot required to comply with the reciprocity requirement or the Rules, yet are able to form marketing 

subsidiarks, the market structure woufd be distorted in & favor. 

In addition to thc above issues, the Company believes the following two ism help Eoiidify 

TEP’s comments mcxmbg level playing field issues. These are: (i) the Rules are not strong 

enough conccralng reciprocity; and {ii) The Rules need M c-e A.R.S. $5 40-203 and 281 in order 

to dca\ with differences betwcm existing regulated utilities and new entrants into the market. 

The quedon of reciprocity is at the heaa of leveling the playing field issue. To help prctv& 

au example of this, reciprocity was a k q  component in the recently approved FERC Order 888. 

There was much debate in the final order about the reciprocity requirement for all transmitting 

utilities which incIudes investor-omd utilitis, cooperatives, municipals and public power wtities. 

IFERC stated on page 370 that: 
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We conclude that it is appropriate to require a reciprocity pmvGon in the F W  Rule 
pro-forma W. These provision would be qplicabk to all custoiners, including 

*on 
facilities and that take service under the open acoe~s tarif€. Any public utility2 that 

ry open access transmission for the h e f i t  of customers offers non4sCnmLTLato 
should be able to obtain the same nondiScriminat0 ry access in return. 

non-public utility’ entities. . . .that own, control or operate interstate t~ansrmssl * 

. .  

:ERC corrtinues on page 373 to explain: 

In response to arguments raised by publicly-owmed and coopedves, we are not 
prepared to Iwise or eliminate the reciprocity CQllCiiton. Our reasotl is simple and 
compelling. We are rn- this Rule and imposing significant responsibilities 
on pubh utilities to ensure the Nation’s traasmission grid is open and available to 
customers seeking access to the increasingly competitive comodity market for 
clWcity. While we do not hiwe the authority to require non-public utilities to make 
their systems generally available, we do have the ability, and the obligation, to ensure 
that open access transmission is as widely available as possible and that this Rule 
does not result in a competitive disadvantage to public utilities. Non-public utilities, 
whether they are selling power from rheir own generation frtcilitics or reselling 
purchawi power, have the ability to foreclose their customers’ access to alternative 
power sources and to take advantage of new markets in rhe traditional service 
erritoxlies of other utilities. - . - me will not ptrmit them open ac~ess to 
jurisdictional transmission without offering comparable service in return. 

TEP agrees with FERC’s justifications and believes that they gcnuincly apply to the current 

;itUation c o d  the CommissiOrr’s Rules. TEP’s comments on the NOPR that remained in 

%der 888 were published in tlae Final Order and are consistent wish the Company’s comments filed 
u1 this Docket. In W r  888, TEP was quoted, “iwithout 3uch access to all eligible customers, 

reciprocity will fail to achieve true ‘~mparability.”’ 

Similarly, no m e  reciprociv or comparability will occur unless all energy service providers 

in Arizona have equal access to a l l  customers. Without these two qualities, a robust, efficient and 

competitive market Will not be achieved. The Commission and its Staffhave the same responsibility 

that FERC hi in providing a structure that minimizeS market dist&rtiom and to draft a set of rules 

that require a provision for reciprocity. As s&ted above, FERC concluded W it was approp*e to 

require recipr0C;ty to include non-jurisdictional utilities. 
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V. LEGALISSUES 

A. 

The Rules contain numerous legal issues; all of which have been pointed out t th 

 omm mission repeatedly and ignored The Commission must comt the foundational breaches of 
wstimtional, statutory and regulatory stadads that cam the Rules to be unfaix, unlawful and 

mwise. To ignore etxese problems is to abdicate to the courts the Comnrission’s duty to regulate 

jublic $exvice coprations and to determine how and when competition in the electric retail hdustry 

will be implemented. Thus, the infirmities which continue to plague the Rules include: 

1) TheRulesarevqpe. 

2) The Rules are confisc~ry. 

3) The Rules are disrriminatory. 

4) The Rules unilaserslly modi&, if not abrogate, the Regulatory Compact. 

5 )  The Rules go beyond the Commission’s current authority to act. 

. .  
6) ’Ihe Commission has failed to comply with the iirizom Achmtmtl ‘ve 

procedures Act (aAPA’’) in adopting the Rules. 

2ot bring about retail electsic competition in Arizona becaw b y  v i0  

rquirements of due process and equal protection. 

As a proponent of ret& electric competition, E€? believes that it is iri the best public interest 

that the Rules be carefully recrafted so that they ~ l & y  set forth the 
competition, provide for h U  and ~QIQ&& compensation fix utili5 property ri 

& protect all utilities and either \abhoid or provide for the nutuai 
Regulatory Compact and are adopted in compliance with statutory requirements. While the time it 
will taka to correct the Rules m y  appear to cause a temporary setback in the 

initidly established by Staff for their adoption, tbis needed $rep will save 
potential litigation and deiay in the actual ef fdve  dare for retail electric comptitim in this State. 

... 
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B. 
The f & d  and state constitutions each provide the proteation and guaranty of a) due process 

of law (US. Const. antend. Xrv, Ariz Const. ah 11, 3 4); and b) equal protsction of lavv W.S. 

Coast. amend. XlV; Ariz. Const. art. U, § 13). The courts have stated genedy that the denial of 

due process “is a denid of ‘fimdamental fkirness, shocking to the universal sew of justice.”’ 

_Oshnn v. Cauib& 142 Ark. 109, 111, 688 P.2d 1001, fQQ3 (1984). Also, the equal protection 
clause of the state and federat constitutions require that dl members in a given class: be treatgd 

eqryalIy and that the classifkarion iwlf be msomble and not arbitrary or caprjcious. v, 
na bt. of Ecbno mic S- . * 128 Ariz. 337, 341,625 P.2d 926 (Am. 1981). As set 

below, the Rdes are neither fair nor just 

1. Adesare Vapue - 
The Rules are vague and, thtrcfore, violate due process because they: (i) fail. IO provide fir or 

give warning as to how many aspects of retail electric compezitbn will be determined by the 
Commission; and (5) grant broad discretion to the CommisSion to set tams and conditions for Fetail 

electric competition at a future date but lack standards to restrict that discretion. See, Cavm 

v. l r & & l d l  of Anmna, 129 Ariz. 429,434,631 P.2d 1087, 1092 (1981); 

(“Petitioners are correct in asserting that a vague statute may violate due process because it eitha 

fails to give fair warajng of kick standards to restrict the discretion of those who apply it”) 

. I  

The general rules a d  mgulations of the Commission have the force aad effect of law a d  are 

95 Aria. 343, 347, as equally binding as arc statutes. Gibbons v. Arkom ClajarSbn C(mxmuu, 

390 P.2d 582 (1964). The courts have consiStentjy held that a law is unconstit~tiody v w  if: 

(i) it fails to give a person of ordimuy intelligence a reasonable opportunity to know what the law 

does, so that he may act accordhgiy; or (ii) if it allows for arbitsary and disnimipatory enforcement 

by failing to provide an objective standard for those who are charged with d o = &  or e l -  the 

. .  

law. Bird v. St&, 1 84 A&. 198,908 P.2d 12 (Am. 1995); IDL- J u v d  ’ e Action 

N m  143 Ariz. 178, 183,692 Pdd 1027, 1032 ( A s .  1984); G r a y U d ~  

Citv ofBsckford, 408 U.S. 104,92 S.Ct 22%, 33 L.Ed.2d 222 (1972). 

The Rules, being merely afiamework of what the finished product should be, do not &‘e a 

person of “ordinary intdigence” a reasonable oppornrnicy tb determine what their c o n ~ ~ u e n ~ e  
I 
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:ommissioners at the October 8 and 9, 1996 &pen Meeting, the public comment sessiom held on 
h b e r  2,3 and 4,1996, md the December 23,1996 Special Open Meeting. 

Although the Commission may view the Rules as mereiy a loose fkimewwk, the fact is that 

fie Rules, once adopted become effeCrve law, which will immedrate ‘ ly govern the conduct of the 

itilities and the citizens of Arizona Meed, any person not in c o m p l i i  with the Rules, may be 

lubject to siamady imposed fines, penalties and liability. &e, A.RS. Q 40-421 et s q .  As adopted, 

he Rdes only provide a skeletal sketch of how retail electric competition will be ushered in and then 

mplemented in thio Sta.te. Too many key fktors are now uncleax or not addressed, or have been 

l e f d  to a later date to then be determined at the dimetion of the Commission. It is unjust and 

xnfair to enact vague Rules that do not sufficiently define conduct that is required or proscribed- 

q&,ally when those affected by the Rules are subject to fines, penalties and other liability based 

ipon their non-compliance with the Rules. 
For example, the Rules are vague with regards to the matter of ”slmnded Cost.” R14-2-1601 

,f the Rules incorporates unclear and ambiguous tenas in its attempt to d e f k  Stranded Cost such as 

’verifiable net dffmnce,” ‘’prudentjUrisdiCtional assets,” and “market value of those assets dt.ectly 

mibutable to the in;rrOductim of competition.’’ In R14-2-1607, the Rules state, ‘The Commission 
Swaded Cost by Afk ted  Utilities.” (IEmphasis added.) ;MI allow recovery of unmrtlgated 

\towhere in the provisions regarding Stranded Cost is there specificity as to the meaniag of rrtilizcd 

enns or stmdards far how the Conrmission will cmpioy its d i d o n  in the futurt. 

. .  

Equally vagrae is the Rules’ treatment of the nature of future and present CC&N. While 

U4-2-1603 quires that any company intRnding to suppIy e l d c  Services (other than wholesale 

generation services) obtain a CC&N, the Rules do not explain what rights and obligations are 

mrtdant to the new (or old) CC&N. Indeed, it is udm how the km “CC&N” is to be intveted 

Ln the Rules or how the Commission will so define them when retaii electric competition is 

implemented in the state. 

In addition to these examples, the Rules leave to future definition and &ermim!hon many 
other issues including pooling of g d o n  and d i z e d  dispatch of w o n  or transrmss . ion 

(R14-2-1610); standards for setting rates (R14-2-1612) and quality of service issues. 
Because these and other aspects of the provision of electric service are not specifid, 

reasonable minds are not put on notice of how the Rules Will a f k t  than. The Rules, once enact& 
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arc h!& and must meet due process requirements at the time of adoption. This CanaQt bc M d  for 

e v e a d  development and acEevement at an unspecified later date. Until &e R d a  me clarlficd and 

put into their prow context, they will not meet due proms reqairements. 

To justify the vagueness of the Rules, the Commission has rationatized that the Rules m a 

broad b e w o r k  similar to its compefition d e s  in the t e l m m r m m i a ~ o ~  indastry. (&e, A,C.C, 

R14-2-II01 et. seq.; Tr. October 8,1996 at 30.) However, the Commission does LLO~ appreciate &e 
drastic dishdons between the "ope of current federal and state regutation of the two industries. 

{The electric hdwtry does not have a federal h e w o r k  governing competition such w &e 

TeIecommUnicationS Act of 1996. This act provides many staadard procedures and policies 

natiunwide applicable to competition. This act aIso preempts noneonformtng state laws and 
reguiations. In short, many of the gaps that are present in the Commission's Ioose-fitting 

selecomnrUnicationS rules are filed by federal law. There is no such law to flesh out the skeletal 

provisions of the Rules. Thus, while the Commission's telecomhdons competition rules may 

be workable, they function in tandm with the federal act (and FCC rules). There is no such 

companion for the Rules and it must be viewed on a stand-alone basis. 
2 

The manner in which ttae Rules will handle Stranded Cost and a CC&N will, apparently, take 

away from the Affected Utilities property and proptrty rights without just compxdon. Such 
action by the state is dawfid codscation and a blatant violation of due process rights (U.S. Const. 

amend. V; XIV; Ariz Const. art. 2, $6 4 and 17). 

TEP believes that Strauckd Cost represents itn aggregation of costs (the pFudence of which 

has already been established) incurred for the provision of utility service under the obligation to 

serve in a regulatory hmework, that me likely unrecoveable in a Competitive market due to market 

prices that are below embedded costs. See, Responses to Qu@stiorrS Regarding ,?%lec*ic IdwQ 

Restructuring on Behawof Tucson Elamic Power Company dated June ZS,lW6 at 12. TEP further 
blieves &at Stranded Cost, which is property of the utility, should be fully recovered by the utifity 

when the state imposes retail electric competition. If it is no4 then the state bas caused the ~ Q ' S  

popcrty be taken from it for a pubfic use (retail electric competition) without just c o m e o n .  

&hZiW-p~UW v P a v a  , 83 Ariz 236,238,319 P.2d 995 (1958) C'Private property not be 
taLen or darnaged for pubtic use without just Compensation. This means that an e g m t  on the 
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I 
I 

use of m p ~  which wuld diminish its d u e  in whole or in part is a loss which mrn be 
Compensates.'') 

R14-2-1601 and R14-2-1607 of the Rules establish afimmork that contemplates less k 

fidl recovery of Stranded Cost by a utility. Qualified standards such as ‘’vvesifiabie net difference” 
and ”shall ~ I O W  recovery of ufzmitigated Stranded Cost” cfeate significant uncertainty regarding the 
recovery of Stranded Cost However, the Commission has already naled on the prudence and cost 

recovery of assets invested in by B c W  Utilities. Ariz. Coast art. 15. see. 3 and A.RS. 8 40-203 
authorize the Commission to set the rates to be charged by the AfEected Utilities. T h ~ e  is a 

presumption in the law that investmentS made are prudent, which can only be set aside by clear attd 

conviacing evidence to the contrary. 7- v. Missouri 

Company Y. Qhip PWG 294 US 63 (1935); AA-C. 

R14-2-103.1 (“A11 investments shall be presumed to have been prudently made, and such 

presumptions may be set aside only by clear and convincing evidence that such investments were 

imprudent, when viewed hl the light of dl relevant conditions known or wbkh in the exercise of 

reasonable judgment should have been known, at the time such investments were madc.”) During 
the course of the ratemah * g process for the Mkcted Utdities, the C o d s i o n  has already 

determined ~e prudeme of the coss and invcstmcnts of the utility which have been iuchded or 

precluded from rate base cakdations. 

262 U.S. 276 (1923); West 

E%or dckmhaliom by the Commission as to the prudence of investments in specified assets 

are m e  or in other words, mnclusively settled mattas that cannot be reversed by subsequent 

or cohteral proceedings (such as the Rules). See, Mountain states T-d T e l e W  

124 A r k  433,604 P.2d 1144 (App. 1979); yavaDai anv v. An;Lnna (20- . *  

county 1 I1 Ariz. 530, 534 P.2d 735 (1975); Mimm Pub lic Service Company v, v. w w  * .  

Union Gw Corn- 76 Ariz. 373,265 P.2d 435 (1954). Consequently, im7estments that 

&&ed to be prudexat and under the Rules are Stranded Costs and should be already 
wonditicmaUy a d  m y  recoverable by the A f f d  Utilities. 

The Rdes are also coafiscatory because they precfude my ~ V W  of Stranded Cost after a 

l ~ a  period. see, R14-2-1607.1, The Rules also state that recovery of Straadcd Cost c811 

only be made fim those customers who are w e d  “ w ~ ~ v c l y , ”  *by sew a 
comrnencemenc of the rewvery u) be& no sooner than J ~ U W Y  1, 1999. &e, R14-2-1604.A and 
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114-2-1607.F. Et is -die to set that which is bound to be such a short h e  h e  for the 

ecovexy of what is likely to be millions, if not mons of dollars of Cost. By doing so, the 
hies - 1 ~  w h  that SO- Stranded Cast will not be recovered, thereby m d h g  In 

he coIlfisc8tion of property of the Mkcted Utilities. 

The Rules also confiscate some, if not a& of the property rights embodied in the M .  

Jtdities’ CC&N. For example, an exishng CC&N provides an exclusive right to provide electric 

137 Ariz ervice in a geographic area See, wp. Paul Water Co. v. CQqp&on Co- 

l26,67 1 P.2d 404 (1983). Retail electric c0mpetitiOn, by defbitioq envisions that such exc1,usiYitY 

vi11 not exist The courts have made it clear that non-tangible prom rights such as a m s e  

and a Caw of public Senice corporations must be compensated under the law. See, City of 

C.& 101 Ariz 49,415 P.2d 872 (1966). However, the Rules do not address, 

md thexefore, do not provide a mechanism for the conpasation for the loss of the value of the 

X&N- Until the Rules do so, they will violate the due process rights of the A€fecr.ed Utilities. 

. .  

Rio 

The Rules also contemplate that other utiliries will have the right to use TIPS distribution 

;ystem for their own competitive purposes. This also constitutes a ‘Wcing’’ of property and p r o m  

ights that are now exclusively owned by EP. The TEP distribution system was constructed and 
‘manced to serve TEP’s customers in good f&th reliance upon the terms and conditioIls of the 

2C$N i s d  by this Commission. The tcDnomk value of and ability to use thc distribution system 

s diminished if other utilities are allowed to use it to serve TEP’s ament (bux by then fmer )  

momers. Aga& the Rules only provide for the taking of TEs’s p r o p e r t y  without any 

rccompaaying provision for compensation. 

3. 

The Rules do not afford all utilities equal protection and, therefore, are discriminatoIy. (Ark 

Const. art. 11, 5 13.) From their initial provkiom on through the last, the Rules a s  & m y  

-ory because they do not provide for the equal treatment of all members of a rec~gnized - . .  
class, namely, electric utilities doiag business in the state. V I 

21 Ariz App. 456, 520 P.2d 852 (1974). The Commission, as an agent of the -, must comply 

with the equal prokction clause of W SUE and federal c o d t ~ t i ~ m  in rendering decisions and 
enactingrules. Banhmmm v. How& 293 F. 600,606-7, {Ark- 1923). However, the disparate 

trearmenf afforded Salr River Project (“SW), cooperatives and municipal and tribal+mx-d ela%ic 
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:om@es on the one hand, and the "Affected Utilities" on the o h r ,  d a m -  W h e  are 
anmisonable inequalities built into the Rules. The Rut= cannot fully af€od equal p e o n  to the 

ilffected Utilities and never will until such time as the jurisdiction of the C o ~ s s i c m  is e x p d e d  to 

ncl& aJl electric utilities that do business in the state. 'ck v. hies, 72 Ark 309,234 P.2d 430 
:l950) ("The guarantees provided by the federal aud state constitutions apply equally to all aad they 

m o t  be denied to any one peaon without weakening the rights of all.'? 

For example, like SRP, municipally-owned and tribal+med utilities are not within tbe 
lehition of public service corporation subject to Commission jurisdiction. (See, Arb., Const art. 

KV 0 2, not Within the definition in the Rules of Affected Utilities and, m m u d y  are not subject 

[O the obligations of the Rules.) It appears, tkrefme, that these excluded utilities can engage in 

retail electric mmpeti~on without behg subject to the Rules. Although R14-2-1611 of the Rules 

mmpts to restrict the activities of these non-Affkted Utilities, without jurisdiction by the 

Commission ova them, it is doubtFid if this section would be enforceable in stbe cow. Funha, 
reference in that section to various "service territories" would appear to have little meaning if (i) tk 
Commission has no jurisdiction over the n o n - M d  Utilities; and (ii) there are BO longer exclusive 

df icated service tarihes under tk Rules. Additionally, there will be no equal protection under 
the law and no reciprocity for &e Affected Utilities in Situations where electric pToviders that have 

DO certificated Service tu'ritory, such as tbc Wcstcm Arca Power Authority (or sane &%td ut%tks or 

SW's proposcd rtguldttd subsidky), apply for a CC&N in Arizona to 

wrvice. Moreover, the "invitation" by the Rules for utilitia not regdatd by &e Ch 

voluntariEy consent to the jurisdiction of the Commission for a heaTing to detmnine if, and the terms 

and conditions by which, they will c~mpete is a proposition that must be 
legislature and not tbe Commission. This wils made clear during the Commis%ioer?'s 

the Rules when represenwives of SRP aud the Commission Staff 

could not voluntarily submit itself to the jurisdiction of the Commission. Tx. ( 
46-47. Because the exemption of mUnicipafly-owned utilities fbrn the j 

Co&ssion is established by the Arizona ConStitUtion and the exemptiofl for t rhd4WlXd Mitia 

s p h g s  fo& &om federal law, expanding the jurisdiction of ttae Commission to indude them C ~ O G  

thmfor+~, be changed merely by the enactment of the Rules. 
. .. 
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The Commission has inserted B provision into the Wes that wodd allow cOOperativeS to 

n m  the requirements of the Rules (presumably including exemption therefrom), '30 as to 

xesarve the tax exempt status of the cooperative or to allow time to c~ntmctuai 
urangements pertaining to delivery of power supplie$ and ~ssociated loans." See, R14-2-1604.H. In 
xior pleadings submitted to the Commission in this Docket, TEP has presented valid reasons (such 

I$ its rate settlement with the Commission and its two-county fhncing requjremen~) for TEP to bc 
dowed to request a modification to or exemption from the Rules. By singling out the 

kr this preferential treatment and ignoring TEP and other Uected Utilities with similar concerns, 

I le commission has unreasonably d i m  among and against MbctedUtilities. 

4. 

The Regulatory Compact has been explained by the Arizona Supreme Court in &phathl  

1 92 Ariz. 373,380,377 P.2d 309 (1962), as follows: 

Thus, the State and the Afkcted Utilities have entered hto a compact, evidenced by a 

C-N, with mutual obligations and benefits- Simply stated, as long as the utility provides 
competent and adequate m i c e ,  it is entitled to the monopolistic right to serve customas in a 

"Ccrtificatd' service teriihry. Meed, the courts have said that it is the duty of the Comraission to 

protect the monopoly rights of a public savict corporaton that is upholding the Regularory 

Compact. It is in good faith reliance upon the RegJatory Compact that utilities have and 

continue to invest in plant to serve new customers. It is in r c l i  upon the Regulatory Compact 
that d i t i e s  sewe all qualifying customers within their certificated service &tones. However, 

through the Rules, the Commission wodd be unilaterally rn- m abrogating the Regulatory 

Compact. In fact, Stranded Cost is an ur&ortm&? by-product of the moditication of the Regulatary 

Compact. 

In the Mormance of its duties with respect to public service mrporatiom the 
Commission acts as an agmv of the State. By the issuance of a certificate of 
convenience and necessiry to a public service c6rporation the State in effect colltracts 
that if the certifh& holder will & adequa~ inveswent and mder competent and 
adequate service, he may have the privilege of a monopoly as against any other 
private utility. 
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The R.ules forge new and un- territory in their attempt to 6) award a non-exclusivc 

CC&N; (ii) permit retail electric competition in areas currently dfid to uatim that we 
providing adequate and competent service; and (iii) change the rights of tbe existing C-N. 
is no present constitutional or legislative authority for the Commission to change the terms of the 

Reg- Compact of its own accord. There is no legal pFecedcnt for the Convnission the 

effect Qf a Utility’s CC&N without a showing of the inability to provide adequate m i c e  after 

affdrding the utility due process. Further, the Commission has mer stated (and the Rules do not 

refer to} any legal source for its ability to alter the Regulatory Compact 

To the extent that the CC&N of any A f € d  Utility is modified or abrogated as a result of 
the Rules, the Commission will have done sa in vioiation of due process rights. Fuder, the courts 

have M y  stated that before a CC&N can be modified mended or abrogated, notice and a hearing 

must be afforded to the holder thereof. See, A.R.S. fj 40-282; J a m d L b u l  Water Co, (A 

CC&N holder is entitled to the oppoaUnitY to contest any amendment thereof); of T& 
Ereccric. -; (The revocation or recission of all or a portion of a CcgtN requires stria mmpliauce 

with due process requirements of notice and an opportunity to be heard). Thc Rules do not provide 

for a hearing (and apparently will be enacted without a hearing thereon), yet will change the C C W ,  

in viohicm of due process. 

. .  

TEP is also conccmcx1 wit& an & o d  aspect of the Reguhory Compm that aE;ects it and 
other utilitits that have entered into a rate settlement with the f2mmksion that includes a rate 

momtorium. Specitldy, the Commission and TEP are bound to honor the terms thereof (incIuding 

the implied covenant of good faith and fair dealing) but the Commission, by implementing retail 

eiecaic competition before the rate momtorium is over, wiU be u d a M l y  -g the reguiatory 

and economic asumptions upon which the settltment was made. Indeed, if the d i t y  of th 

hpiementation of retail electric competition in Aximna had been hown during the negothliom of 
the settlemat agreement with 739, then the terms af W d d  certainly have been d i f f m  than 

&y presently. TEP would ppse, therefore, tirat it be allowed to phase-in retail electric 

comptition after its rate molatorium is over. 

The United Smks Supreme Court recently issued an opinion that reinforces thc integrity and 
1 
honor of agreemmts made with the government, such as the Re$uIatory Compact In mtd sW23 

116 S.Ct. 2432 (I%), &rcc  institution^ ;brought claims against the 
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United States for breach of contiact (and other constitUtioml violations) as a resuit of the enactment 

of the Financial Institutions Reform, RW;ovcry and F5nforcement Act of 1989 (=FD?REA”), which 

changed existing rules by limiting the application of special accounting treatment to the acquisition 

of failing savings and loan institutions. In )inding that the govemmcnt did breach its existing 
agreements withthe institutions as a d t  of the consequences of FIRILEA, the Supreme Court mid: 

Just as we have long recognbd that the Constitution ‘bar(s] G o v m  from 
forcing some people alone to bear pubIic burdens which, in all fairness and justice, 
should be borne by the public as whole,’[cite omitted] so we must reject the 
suggestion that the Government may simply shift costs of legishum onto its 
contracw pariaas who are adversely affected by the c h g e  in the law, when the 
Government assumed the risk of such change. Id. at 2459. 

The Rutes will m d y  sbifi the burdens of the Regulatory Compact onto the &i,kted 

Utilities in the same way that FlRREA shifted costs to the financial insfitmiom in the a. 
Consequently, the Regulatory Compact Will be quite dif fkmr from the agreement cttigiaally struck 

withm. 

5. 

The Rules seem to suffer fiom isolationism. As detailed herein, there are many instances 

where the Rdes are c o n m  to, or inconsistent with, the terms and provisions of& M d  and 

stste constitutions, statutes, judicial precedent and mandated pfocedure. These flaws cause the Rdes 

to be arbitrary and beyond the Commission’s authority. The Commission can only exercise those 

powers that can bc derived from a strict construction of the sate constitution and implwnentiag 

statutes. 

Pi** ’ IO0 Ariz. 14,409 P.2d 720 (1%6). 

RusaI/Metro co- v. Acr, 129 Ariz. 116, 629 P.2d 83 (1981); V. 

By way of example, the Rules will ~ a u s e  Affected Utilities to change Wir rates independent 

and apart &om any rate case baring that analyzes the utilities’ rate base, return on invest and 
other financial indicators. Thus the Rules’ procedure (or lack thereof‘) is contrary to the Tequiremea 

118 Ariz. 531, 578 P2d 612 set forth in the case, -ratm n com;ausstpp, 

(1978). Although the courts have specified instances, such as emergency interim rate relief, where 
the hearing quirements may not apply, the: circunostance s contemplated in the Rules do not fall 

within any remgnized exception to the states doctrine. In this regard the Rules will also ien~re the 

. .  
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atablished principle that a utility is entitled to a fair return on the fair value of its pcopcrty 

.O public service. ArizonaCQ;Eporation C b m  v. -Ana Water Corn- 85 A r k  198,203, 
334 P.2d 412 (1959). Just and reasonable rates meet o v d  operating cos& 4 prodm a 

ration C- easonable rate of return on the utility’s assets. &Cates v. Anzo -a 
534. The Rules will, in essence, fi.ecze the rate base and rate of return for the M~+ki Utilities & 

he time of determining S M  Cost, while ignorbg the increases in cost and VaIUe that will OCCUT 

wer time in the fimre. This dl ciepr~ve the Af&c.ced Utilities of the opportunity to earn a fib m e  

>f return. If rates are set such thax the utility ddes not have the opportunity to earn a ikir rate of 

. .  

. -  

erurn, rhe rates are coofiscatory and u d d .  )3luefield W-ro vement c w  
c 2 6 2  W.S. 679,694,67 L. Ed t 176 (1922). 

. .  

Also, the Rules hpmperly infuse the business judgment of the Commission into the internal 

iffiirs of TEP. To illustrate, the Rules mandate tha~ specific percentages of rhe total retai1 energy 
iold competitively by the Affected Utilities be gen- by solar resources. See, R14-2-1609. The 

aw is clear that the Commission is not the party to exercise control over the irrtenrai affairs of a 

itility. See, ? v A  98 Ariz 339, 343, 404 P.2d 692, 694 (1965) 

:Comtnission docs not haye power to manage corporations; management power is incident to 

a 63 A r k  257, 161 P.2d ~wnership); Corporation Cornrnimn of Arizona v. Cons&&tecl S 

110 (1945); State of W -ne C ~ m v  v. p%€, 262 US. 276, 

189 (1922) (The commission is  not the financial manager of tb corporation and may not substitute 

. .  

its judgment for that of the directors of the corporation); sppeal of Pub lic Service Co. of New 

454 A.2d. 435,437 (N.H. 1982) (The right to manage the utility is not .surrendered by 

devoting a business to public use). By dictating how much of a utility’s energy will be genwated by 

solar resources and setting deadlines for this to be accomplished, the Commission is acting beyond 

the scope of its jurisdiction. In fact, the Arizona Attorxy General has issued an opinion, applicable 

in thio instance, that the Commission does not have the author@ to compel public service 
corporations to make decisions reguchg day-today oprathd matters. see, w- Gem- 

No. 179-099, (‘”Zre are no statutory or constitutional pro%<$ions d t h g  joint or coopefative 

fuel oil purchases by public service corporations furnishing electricity, nor m there my such 

provisions ~Ui r iag  the Commission to order such purchases, either by rule or by speed o&.’? 

. . .  
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hi lady,  therr: is no le@ authori~ for the Cornmission to order where or when the Affected 
Mities will obtain their power or how it will be generated. 

Finally, TEP submits that in order for the Rules to mesh with state constitutional an$ 
w r y  stadadq at least the following provisions would have to bc modified from their current 

?bmX 

1) Ariz Const. art. XV, 0 2 - to change the definition of public service corporation 
to inciude municipal corporations and tdA corporations. 

2) A.RS. $6 40-281 and 40-282 - to c h g e  the scope and procedure regarding 
Certificate of Convenience and Necessity (“CCstN”). 

3) A.R.S. 8 40-203 - to expand the circumstances and procedure by which the 
Commission can presnibe rates, d e s  and pracths of public service 
COrporations. 

6. 

Proceake,s Act in 

Based upon &e Commissioners’ c0ment.s during their deiihation of the Rules, it was clear 

hat the Commission was detennured * to enact the Rules by the end of 1996. 'Ibis fkz-track schedule 
qparently did not contemplate that the Rules will be certified by the Arizona Attorney General 

mrsumt to the A€’& A.RS. 9 41-1001, et. seq. Specifically, A.RS. 4 41-1044 requires that any 

rule &pkd by the Commission is subject to revim and certification by the Attorney General for 

bm, cMty, competency and compliance With appropriate procedures. See, &Q A.R.S. 0 41-1057. 

E P  docs not klicve that the Rules, in their currtnt state, would be certified by the Attorney General 

btcausc they are vague, beyond the scope of the Commission and do not meet due process 

rcquirtments. A rule that is rejected by the Attorney General does not become ef fdve .  H Arizfm 
ion v. Woo& 171 Ariz. 286, $30 P.2d 807 (1992) the Arizona S~yreme Court 

held that the Attorney General did not have to certify d e s  promulgated by the Commission that 

were ratemakmg in nature. The Rules, however, reach far beyond mere ratemaking issues in its 

scope. This is evidenced by the languase of Commission Dwision No. 59943, which authorized that 

the Rdes be forwardrwl immedi&ly to the Secretary of State. In the ~nclusions of h w  set firth in 
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;hat decision, the Cornmissidxi found that it had authority for the Rules ueder tbe following am 
w s t a t l l t e s :  

1) A.RS. 8 40-321 (adequacy of Service). 

2) A.RS. 8 40-322 (standarbs of service). 

3) A-RS. 0 40-334 (require safety devices). 

4) "Arizona Revised Statutes, Title 40, genemlly" (which includes matters mch as 
CC&N). 

The Rules p r o p e r t y  righe, c~ntract rights, corporate strum, m d t u t i o d y  
defined jurisdictional issues, mtemd management decisicms aud even the faazre ConQuration ofthe 

slectric industry. Although mmdmg is one aspect impacted by the c o n s e q ~  of the Rules, it is 

not the sole or milin focus of the Rules. Certainly, the intent of the Attomy General's review of 
des promulgated by the. Commission is to set a check and balance in those areas where the 

Commission does nnt, have exchsivc jurisdiction, in other words. non-ratemking matters. TEF 
does not believe that the Woods case contemplates that d e s  impacting a wide variety of regularmy 

issues (the vast majority of which are non-ratemaking) should not be subject to the check of the 

Attorney General. Consequently, TEP believes that the Rules are not within the exception set forth in 
the casc and should be submitted to d certified by the Attorney General. 

The APA also requires that rules of adminis#tive agencies be promulgated with an 

opportunity for notice and comment.. One of the requirements is that the Commission file an 

ccwomic (co.sumer) impact statement. See, A.R.S. $8 41-1021 and lOZqC). This statement is 
designed to give notice of the emmmic impact, both positive and negative? of a proposed d e .  

W d o m l y ,  the economic impact statement composed by the Commission Staff in connection 

with the Rules are incompiete and, M o r e ,  inadequate. 

On or about octobet I, 1996, the Commission Staff circuiated an Economic Impact 

Statement ("EIS) in connection with the Rules. (This EIS was atso attached to the Decision 
Appendix C.) The EIS incredibly ignored the hundreds of pages of comments submiaed by util&kS 

to the Commission that detailed the negative economic impact that the Rules will have on tbe 
Affected Utilities 9nd others. Instead of incorporating these comments, the ElS merely states thap 
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1- MStS assoc id  with deUVeti.eS of electridy.” TO iaClude these 
~ O ~ ~ U U S  effect of 10s of sbrehoidez value and Stranded Cost t r iv ia lk wble  purpose of the 

31s. In fk% the forced write-off of  portions of investments in assets will have a signifi-t impact 

in: (i) shholders who, in light of these writeoffs will lose value of their investments; (ii) 

atepayers who will be assessed either higher rates or additional fees to conzpensate to some degree 

br Stranded Cost; and (iii) citizens of &e stare who, when the A€%cted Utilities’ tax base is lowered, 
d1 10% substantial property tax revenues. A one-sided EIS does not provide the public with the 

iegree of notice (and subseqUent analysis) that was intended in the MA. Am-y, in order to 

mmply with the statutozy procedural requkxmts, the Commission should expand the analysis in 
he EIS to reflect both the positive and negative impacts of the Rules. 

& ignore 

The APA prohibits the adoption of “a rutc that is substantially difli?rent ha the proposed 

de”. See, AR.S. Sec. 41-IO25.A In &tenam whether an adopted d e  is “ s u M l y  
Werent’’ the follo&g must be consid& (i) ?he extent to which affected persons should have 

mderstood that the proposed rules would have affect#l their intexcsts; (ii) the extent which the 

abject matter or issues determiDed by the adopted rule are different fiom the subject matter or issues 

letermined by the proposed rule; and (iii) the extent to wvhich the effects of the adopted rule differ 
born the effects of the proposed rule. Id. at suMm B. The Conmission violated A R S .  Set. 

41-1025 when it adopted the Rules in light of the last miWte mumhents to AA-C. R14-2-1611 
submitted to and approved by the C m o n  (hemhfter rebed  to as the “SRP ammhts”). 

The proposed A.A.C. R14-2-1611 provided  that dities that were not subject to the 

jurisdiction of the Co&&on such as SRP could participte in retd competition if all of the 

Affected UtilitiM agr& in writhg. ”he SRP ~~IMIUI~II~S extinguished tht i & t  of h Afk t&  

utilities and b d  instrted 8 new qukm€?nI that b d l l g s  et? p h  to determine W h l  and 
wh&m non-jurisdiethal utilities could compek aad thar the utility and CommiSSion enter hto 81f 

interg~~c;mmCntat agreement. 

This last minute change in the ‘Rules renders them substantially differeat than the rule that 
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propOsed. This fact wa$ r e c o w d  by the Commission in the Special Opcn hketirg. &e, 

S p a  Meeting Deliberations a? 17; 24-25; and 38. Urdortmateiy, rzrther than cure this 
problem in the matmer proscribed by law, n m d y  to either not adopt rhe Rules or stop the 
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x m n g  and c s m e  anew dernaking docket, and Commission forged ahead and adopu the 

hks. This ~olation of the APA done is sufEcient cause for &e courts t~ strike down &  de. 

TO implement the Rules, in the cwent form and amid an existing fiamework of fdd and 

rtate regUtation, is to invite SucceSSful legal challenges to the Rules and to abandon the notim of 

=tail electric competition in Arkma in the foreseeable future. TEP reqectfdly submits that the 

iolution to these and the other problems identified herein, caa be found in a careful and thorough 

.emmideration of the Rukx. TEP does not anticipate that this wtll be a protracted psocess, but it 

All take time and resources. However, th is  truly is a situation where the ackiitiod time taken to 

:l&fy, cross-ref-@ aad c o r n  the Rules now uill be in the best public bterest and the best use 
If the resoumes of the CommisSion and the interested parties- TEP r#;ommends that the 
Commission look first to obtaining legislative (and constituiio~) reform prior to attempting to 

unplement rerail electric compe~tion or seeking &chtory j d g m a  h m  the colrrts regarding its 

wthoriv to enactthe Iculcs. 
57, TWO-COWNTYFINANCING 

The Pima and Apache County Xndustd Dwelopment Authorities have issued approximately 

E673 miliidn of outmuding tax-exempt “local fi.nniahhf bnds which benefit TEP’s retail 
:ustomes by redwing significantly the capital costs of sewing such customers. ”be Rules could 

pomtiaily imperil the taxzxcmpt status of these bonds and the related customer savings of at least 

$11 million annually. The Rules should address and conside the implications for TIEP and other 

Arizona utilities which issue &xexempt bonds on the basis of “local furnishing” (that is, a limited 
certificated service territory). %ocal fumkhing” bonds are also refmed to as ‘’two-counry bonds.” 

htcrcst on conduit revenue bonds issued after 1968 by, or on behalf of, stare or I d  
g o v m m s  to finance facilities for privmly-owned businesses may be excluded fian gross income 

for fedad income tax purposes only if substannally dl bond pr& are used to pmvbk one or 

more of the types of exempt facilities listed in section 142(a) of the Intermi Revenue W e  of 1986 

(the “2986 Code”). SectiOn 142(a)(8) provides an e~mption for ‘YaciliticS fur the local. f h k h h g  

of e l d c  energ or gas.” Section 142(f) states that this “locat firmishing” exemption appzes ody 

to facilities which are part of a system providing service to the general populace in aa area not 

exceeding the larger of (i) two contiguous counties; or (ii) one ciq and a wn~guow coun~y (i-e., 

Comolidaed Edison Company of New York which provides electric sewice to Neo~ Yo& e&’ 
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hishi&‘ provisions. In general, these dings have allowed electric utilities to qUaliley if their 

)ne contiguous county). Trwury Regulations clarify that an otherwise qualifyig “local fimishing’’ 

kilities have been built no sooo~t or larger than necessary to m e t  the needs of rbe general populace 

rystem will not be disqualified by reason of its interconnections with othet utilities for the 

9 the utility’s local service area and if &her of two additional conditions is satishi:  

I n t d  ]Revenue Service rulings have provided M e r  interpretations of tttese “104 

Except possibly during emergencies, the of eldcity gcncrided by 
facditie CO- directly to the utility’s local grid, together with the amount of 
electricity generated by II= local utility’s intens in remote gene- k d i t i e s  
(whether or not diractly comded to thc utility’s l d  distribution grid) &&tg 
w ,hpa~  (or, in one case, each six months) does not exceed the & & b m ~ ~ $  of 
electMty consumed in the qualifjhg 1 4  service area. Ltr. Rul. 9447031 
(August 25, 1994); Ltr. Rd. 9233004 (May 18, 1992), modified by Ltr. Rul. 
9244007 (July 1,1992); Ls. Rut. 8915021 (January 12,1989). 

2) Except during cmcrgexcies, actual metered fluws of electricity at & 
intcn;onnection poia beween the local utility’s system of whcdIy-owned 

- a r e  
inbound to the i d  system. Under this approach, electricity is disregarded 
d c s s  it is generated at (or .transmitted thr~ugh) facilities which are wholly- 

faciiities whkh are directly connected to its local distribution grid 

owned by the local utiliry and which are directly connected to the utility’s local 
distribution grid. Ltr Rul. 8508050 (November 27, 1984); Ltr. Rul. 8410037 
@ecember 5,1983); Ltr. Rul. 8319017 (February 7,1983), madifid by La. Rut. 
8322008 (February 22,1983). 

antigww counties, Pima and Cocbise. However, the total mount of electricity g e d  by T”3 

= 
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Springerville Substation. None of TEP’s eiectric facihS toeatexi within the btmdaries ofthse four 

intercwdon points were built sooner or largm than neestmy to meet the needs of W s  kW 
distribution grid- Siace 1982, when taxexempt “ 1 4  furnishing” bonds first were issued for the 

benefit o f  TEP, actual metered ilova of electricity always have been. inbound at each of these 

interconnection pints, except during emergency circu3nstances. Therdore., since at least 1982, 
improvements to TEP’s wholly-owned, dir~ctly-wmeczed facilities bve quali6ied for Fed& tax- 

exempt ‘‘local fbmishing” financing, 

Presently, TEP has approximately $575 million of autstandkrg tax-exempt “local ;fiamisbing” 

debt. l%e interest rate on this debt is reset weekly to track current short-tcrm tax-exempt rata. 
During 1996, the interm rate on these tax-exempt bonds has averaged appmxmately 3.5 percent. 

During this same period, the  short-^ weekly interest rate on taxaI.de debt of similar d t  quality 

has averaged approximately 5.4 percent. The lower cost tax-exempt dcbt saves the Company’s retail 

customers approxiroatery $1 1 million d y .  In addition, $98 million of currently outstanding 

taxexempt debt obligations were issued by the Pima County I n d h a l  Deveiopment Auihorky hi 

conjunction with TEP’s sale and leaseback of hingtcn Unit 4. This tax-exempt fiaanchg structure 

dso benefits TEP’s retail customers. Any legal or regulatory development which jeopardizes TEp’s 

abilit)l to meet the ‘‘locai hdbhg“ requirements could result in a loss of these savings and impair 

the progress the Company is making at improving its capital strucnm and financial streqth. 

TEP believes W the “hxtl frrmishing” codtiors can be satisfied under a competitive retail 

environmCnt if &cient effort is made to antkipate and provide for such issues in the Rdes. IRS 
rules relating to “local furnishing” b d s  should be rhmoughiy reviewed and aualyzed witbin thc 
context of nztd wheeling, comideriug the significant adverse impact of losing such hawbig. 

F‘EIRC, in Order 888, gddressed the “local fbnidhg’’ tcrpic and ~ttuctured its d e  to allow a “ld 

frrmishing” utility and its retail custom- to maintain the financing benefits and yet still “open” 

trat3smissicm lhes. 
The Energy Policy Act of 1992 (P.L. 102486) mended the Faded Power Act to d o w  

neighboring electric utilities, as well as nonutility gener;LtOrs, to apply to FERC for orders qukbig 
electric utilities to use their transmi-n ikcdities to w h d  electricity for the applicaat. -g 

that this -e might result in uninterrded, adverse conscqucnm to customers of utilities that have 

taken advantage of taxexempt “bd fidshng’’ financiry, Co- provided relief. The Energy 
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'olicy Act aiso amended Section 1420 of the 1986 Code to provide xdief in co~echo ' nwithtax- 
:xempt "focal furnishing" bonds if non-emergency outbourzd flows of electricity occur by reason of 

;ERC orders issuedptasuant to &on 211 or 213 of the Federal Power Act. 

On April 24,1996, FERC issued Order 888 concerning electric industry nsmamg * d i r e c t  

:ledcity might unfairly jeopardize the tax-exempt stahis of Utilities' bo& on pages 374 and 375 

rf @der 888, FERC expresses its intent that the tax-exempt status of UtiWes' bonds not be disturbed 
ry the new reciprocity des: 

[w]e re~~gnizs: that CO- has determid that certain entities in the bulk power 
market can utilize tax-exempt Brmzcing by issuing bonds that do not mdtute 
"private activity bonds" [ftnl or by Ikancing facilities with "local bonds. 
In both ~ircmm, CongFeSs has entrusted the ZRS with the responstWity fbr 
implementation and for dekmhhg what uses of the kilities arc wnsisacnt with 
maintaining tax-exempt ststus for bonds used to finance such faCiIib. It is not our 
purpose to disturb Congress' and the IRS' dctmnhtions with respect tu tax-exempt 
financiag. 

fwle believe we must ensure that the recipraity requirement willllotkusedto 
defeat tax-exempt iinllncing iwthonatd * by congress. h f O ~ , W c ~ t b a t  
reciprocal service will not be requ id  if providing such service would jeoprdh the 
taxexempt status o f  the -&kt~ cusfomeis (or its corp~rate af6iliateS'') bonds 
used to finance such transmission facilities. [fir$ 

In an analogous situation, this Commission has shown its resolve to preserve for Arizom 

28,1996, Arizona's electric cooperatives submitted comments dated September 12,1996, pointing 

)ut that implementation of the draft rule could endanger the mpmtives' f M  tax-exempt status 

mder s d o n  501(c)(12) of the 1986 m. h partiCUia, the ArizOna coOp€~&veS p0- Out 

to be requid to provide any senice that would jeopardize its tax-exempt $tatus. B s  

provision was intended to create relief for cooperatives that is c~nparabk to the 
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provided and more thoroughly discussed by F E W  Order 888 in c o d o n  Rith taxexempt bonds. 
ln pai.agraph H.l. of Rule R14-2-1604, this Commission rightly proposed a modifidon rn the && 

d e ,  authorizing w m v e s  to q u e s t  the Commission to modify the schedules descrit>ed in 

R14-2-1qA-D) so as to presene the tax-extm_Dt status of the co~pwatives. However? Rule 
R14-2-1604 provides no sjmilar relief in c o d o n  with transmission Senice that Codd jeopardize 

the tax-exempt statu of Y d  funrishinbs” bonds or tax-exempt bonds issued for municipa~y-o~ned 
utilities. 

Implementation of the Rufes could endanger the tax-exempt stittus of interest on “locat 
furnishing” bods issued (and to be issued) for TIEP if the Rules clulse the C m ~ y  fo violate 

”local furnishing“ q- specifid in ZRS rulings. If the Rules were to specify an obligation 

to save outside of the t w ~ ~  area that exceeds any contracrual obligation between a willing 

buyer and a wining seller, such additional obligation could result in a violation of “1ocaI furnishing” 

requirements. This source of I~w-cost hnancing could be lost, for example, could be lost if TEP 
became obligared to serve a customer outside of its existing t w w o u n ~  service territory under the 

proposed retail wheeling provisions. 
Another issue related to the “local Mshing“ requirements is the potential stmndiq of 

asxts finsrnced with tax-exempt twocbunty bonds. For example, both Springeflle Unit 2 and 

[rvington Unit 4 were financed for TEP wi& taxexempt “local furnishing” b4nds. The energy from 

a “local finishing” utility’s generating facility, which is &mced with tax-exempt two-co~ty  

bonds, might no longer be needed to serve the utility’s bimric retail customers if their energy 

requhmcm arc supplied by other companies from Idly-based remil wheeling tmmact~ ‘Olls. 

Absent reiief, it is W b l e  that tbt “local furmsbing” utility would be precluded from. delivering 

energy from that generating fbcility o\rtsidt thc utility’s service area in either wholesale or r d l .  

wheeling trfln3actioIls. 

In either case, if the Rules fails to prclperlr address tkse or relatad issucs, the Company and 

its customers could be adversely affected by the loss of low cost fhincmg or the straading of assets 

heed with tax-exempt “lmd furnshhg’’ bonds. TEP and its retail customers would be unfhkly 

penatized- 
’There are severai ways the Commission could address these ‘ b l ~ d  firnbhbg’’ issueS in 

modified Rules. One optiou would be to include a provision, similar to that ppovidd for electric 
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mperatives, that would aurhorizc TEP and other “lcai f.iwishing“ u ~ t i a  10 

Commission to modify the schedule described in R14-2-1604(A-D) so as to preserve tbe ~ - e x m p  

status of kiterest on such bonds issued and to be issued for these utilities. h o & z  option would be 
b research the issues further and to include Specific language in the Rules wbicb support the 

preservation of “local funzishiag“ debt in a retail wheeling environment. For example, spec;Xc 
language could be inchded that c h l y  limits the obligation to serve outside of a “local 

utility's existing SeRriCe area Finally, should these two options prove insufficient, the Commission 

should include in its definition of moverable Stmnded Cost any increase in Goanoi costs or the 
=os of any assets shraaded * of “locaI furniL4linf requirements. 

AS described above, FERC Or&r 888 directs that a utility is g g  to be r e q d  to provide any 

transmission service that would jeopardize the tax-exempt s~tus of interest on its “local ftnnishing“ 

bonds. Although 4 142(f)(2) of the 1986 Code provides rehef from the loss o f  bx-exemption 

penalty iftraasmission service is provided pursuant to a FERC order which is ~ ~ ~ u e d  under 0 21 1 or 

213 of the Federal Power Act, no federal income tax relief is available in connection wth 

transmission service provided pursuant to a d e  or order of this Commission. For the same reasons 

that it was appropriate for this Commission to modify the Rules to protect the tax-exempt status of 
m p e d v t s ,  the Rdcs could bc modified to authorize E P  and other “local fumbbh@ utilities to 

quest this Commission to modi@ the schedule descdxd in R14-2-1604(A-D) so as to preserve the 

tax-exempt status of inkrest on such bonds issued and to be issued for these utilities. 

VI. OPERATIONALANX) RELIAlBlllIT’Y lssuES 

A. 

The Rules q u i r e  that distribution unbundling begin with the start of customer choice in 

1999. ‘EP believes the most efficient process to allow customer choice for 

unbundle the following: generatio& trawmision; distribution; a straaded 

goods charge. For the purpose of these cements, the following definitions s 
0 Generation - The produdion of electrical energy. Bulk electricity is g 

plant sites, local plant sites and purchased fkom the whokale market for reliable s y m  

operation. 

... 

. . .  
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Transmission - The tmksportation of bulk quantities of eiectricity on high voltage lines 
by meam of electric conductor$ h m  gewmtion WIIPXS to an e l a c  d i ~ w o n  

syystem, load center or iaterface with a Id Controi a 
Distribution - The delivery of electricity to customers connected to the local M b ~ o n  

system- The distribution system includes x#imrur and sBcdI1clacy lines which &liver 
e-ity, and substation and distribution transformers which Iowcr clccrric voltage &om 
transmission to distribution levels. Distribution also includes metmbg, meter reading, 
billing, customer sewice and other sewices that the tritditionaI monopoly distribution 

company has perfomed inthe past. 

e Stranded Costs Charge - A non-bypasable charge for recovery uf unmitigated stranded 
costs. 
PubU Goods Charge - A non-bypsdde charge for fimding pubiic gads programs 

such as low-income assistance, demand side manasement, mandated renewables and 

other programs that lhe Commission spoasors. 

The details involved Wh unbundling pmducts and Services beyond the capabilities of the 
i p t c ~ ~  will UltimateIy prevent an efficient transition to competition. TEP believes that compkte 

rrnbundxing of products and Services deemed to be mpetitive should occur after customer choice 

has stated in order to give adequate t h e  to develop dear rules and smndards. and for any required 

tcchno~ogy development and irstdlation to take place. 
There am several reasons why TEP believes that compkte unbundling of competitive 

products and services should be Ieft until after cusfomcT choice s~rts in 1999. First., the Commission 

is atxempting to create a new industry struchre that contains two key camuic&on links that TEF 
belimes wilt require signifbat technologid changes. The first link is between the RW 

competitive generation market and the local area control room. The second link is between the Id 
area control room and the customs. 

Second, there are reliability issues that will take time to fully address, given the fkt that the 

Me$ are attempting to testrucrure the industry. TEIP believes that it is wise to give &equate time to 

implement new reliability standards, given the changes required in the id- fh.ucture a d  to let 

the F W  Energy Regulatory Commission (“FERC”) changes to be implemented this y m  take 

effect befm deciding fuaher significant changes. 
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ompetitive product d service unbundling. These details invoIve meter teading, customer 

nformation and bitline, req- The deckions munding the availability and gccess to 

ustomer data may nquire significant changes in regards to meters, compaer systems and protocols 
or all c m p d i i v c  phyers. 

The following discussion explains the reasons why TEP beiiwes that the changes required 

or full c(lmpctitiyc product adservice mkmdling are significant and will take a greatckd of time 

nd effort. Further the discussion d w c n i  how TEP believes the transition from a regdated to a 

mnmtive envkonmcnt should progress. 

B. - 
Pigure A 

Current Industry Structure 
tcP OenemWon 

Local Area Central Room C o sto rn e a  
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adapted to conform to the new envirOnment. Figure A above shows how the hi*- is cmently 

mtured to handle transactions and mliabiliq. herat ion,  ' 'on and dishibution systems 

were built to facilitate the delivery of bundled gcncration suppfies and are dispatched and ControUed 

3y the local area control rooms ofjurisdictional utilities. CustoRlers purchase bundled., firm electric 

sewice fkom one supplier. The local a~ea mntrol zoom acts to obtain resources and deliver them to 

dl control area customers. EffectiveIy, all retail customers are treated as one customer under the 

:un-ent system. 

Figure B 
New Industry Structure 

deneratjon Market Custamefs 

A winpetitive environment which allows for an endless variety ofelectrfc supply and related 

ieivice options will require significant delivery system mocWcations. Figure B above shows what 

iuch a stnrcture might look like. First, there will potentidy be many mom g 

3econd, customers will purchase a variety of Wcrent types of services (ie., 
rnbrmdlcd, C ~ G )  Third, them will be some customeff who will purchase 

kom a third party through bi-liitd contracts. In this environment, the local 

mve to match numerous customers with specific supply sources. This 
requires that the unbundled distribution company have the ability to tie specific resou~ces to specific 

customers and to drop individual customers or suppliers &om the sy 
energy supplier diswntinues service or their load drops. The local zre  emtrok P 
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18 operations will need to undergo sigdicant c h g e s  and improvements before the wmber of 

19 bdependent system transactionS dramaticdIy increase. Figrare C above shows the two 

ecomes a cicaring-house in a competitive environment with significant custamer options. This 

mction is vastly di&rent from the current role of the local area control room. 
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Figure C 
New Industry Structure 
Key Communication k e a s  GenentidnMafket c u m  

area$ that TEP is most concaned with. The first xca, C0mmUniCation Link A, is w e e n  &e local 
area control room and the gemmition market, The local area control room cxmcmtly controls 

genedon and purchases electricity for its cus~orners on an aggregated bass. The key ia the existing 

environment is to match generation and purchases to the aggregated load. If had 

area control room ramps up gemration or p m b e s  from the market and 
purchases when load falls. 

A full choice competitive eavirommt d l  result in local area control room that faCiGtatt 

t m ~ ~ 3 ~  'om betwe.cn specific suppliers and specsc customers and rquire contro 

room be able to folluw specific cvstomer loads and their respective suppiiers moment to moment. X 
a customer's supplier does not deliver power, tfien that specific customer wili be 

load or purchase dtemative supplies. This change fiom mar&'@ a 
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ust~mer (total retail load) to a bmkerhg role b e e n  many sepame custamers arrd suppliers will. 

Significant C b S  to e- enesgy rnmagmW systems as well as more phone lines and 
wple to Wlitate customer transactions. 

'Ihe second area of c6ncm-q Communication Link: S, is between the local a m  control m m  
ad the -ma, and is where all the metering and information coordination issues are 

oncentrated. Full choice competition uill reguire thar the customer delivq mints ( Y U ~ )  m 

qable of handiixrg the increased infarmation flows and load controi capabilities that go dong with 

he new customer optiom. The meters wilI need, among other dings, to be capable of tracking I& 

m an hourly or more hqwt basis, providing continuous idonnation flow to the local area control 

oom and VaTioUs suppliers, and commdcaw bilhg informhdon to the billing agent. 

idditiody, the direct access caxorner interface will need to include equipment that allow 

uppIiers a d o r  the local ares e m 0 1  rooms to curtail deliveries (ie., to facilitate intenuptlble or 
ron-firm service.) 

TEP believes these issues are solvakk, but will require c;irefclf consideration and time fir 
kveiopment and installation of new ttchnologia. Until such issues are res~lved and sy@m are 

~ngineered, services must be dclivdle  with existing facilities or Affected Utilities must 
mplement ihose changes that can be quicldy added prior to the provision of a competitive mice. 

Because of these changes to the industry stnrcture, TEP believes that the quickest and easiest 

iolution is to l i t  the type of access allowed m the initial phases of the industry restrwnnizy. 

J@ our iliusdons, an example of l i m i t e d  access would be to dbw only C o m ~ d o n  Link A 

'0 be opened to the competitive enviroruamt startiag in 1999. The purpose of b i t i n g  &e initial 

ampetitive options is to allow competition to begrn quickly and in an orderly fashion while 

Jtowing additional time to sort out details which must be considered before a wider amry of opthm 

s o m e  av9ilable. one example of i i i t h g  rnitial COLtlptitiVe. options would be to d o w  c u s t ~ m  

D ptochase a base supply from the third parry market (!,e.* 1 W o  load &or portion of their lo@ 

)ut require back-up suppiies, load following and other ancillary strvices to be purckased $om the 

d ~ o d  uaiq. In p ~ ,  bilhg and metering w d d  be required distribution Senrises 
h m  the jurisdictianal utility. as would allow compttition to hi@ without q-g Siflmt 

3peratiOnal changes. 

P . .  
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Figwe D 

i 

Figure 0 above illustrates what the transitional indusiry might look like. By keepin most 

)f &e distribution W o r n  in a regulated mnopoly setting, competition can be initiated and time 

d1 be @veri to the areas that need more deveIopment and d e M o n .  In this limited a m s s  

Hructme, bilateral contracts wil l  be a viabb option for some customen that cho~se to knmediam 

Simt access to the competitive market. 

TEP has provided a possible time line for distribution unbundling in Appendix A. The issues 
surrouading mbdlkg the dis&ibMioon system are diverse, but TEP believes that most of the 
problem can be rcsolved through clear, standardized ruics dong with h e  to implement the 
necessary changes. Some issues such as reliability arc black and white and there will be little 
cunaoversy EB to the best solution. other issues such as whether customer data is publie or private 

h€’ti~~ d l  r e q d  rn& debate. AdditidIy, there arc some issues which are not 

cxmtrova,  tvut will requi~ significant time for implementationto take place such as new metering 

systems. Industry standards and protocols will be bportant for flexibility and to promote 

cOmperitive diiciencies. 

... 
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1. 

The respansibility for I.eliability currently rests on the bundled electric supplier. Retail 
ruppliers COoFdinate dl components of reliable service from g d o n  to customer meters. 

jeneration and transrmss ’ ion reliability are guided by the Westem Systems Coodhtmg Council 

“WSCC”) and the National Elecfric Reliabiw Council (““ERC”), while distribution reliability is 
argely guided by state regulatory bodies. Historically, electric supply has been exmnely reliable 
cith oversight fiom NERC, WSCC and state regulat6rs. However, on a day-today basis, regulated 

itiiities have provided oversight in compliance with the obligation to serve and mandated service 

In the €&ne, assuing competitive markets for at least the generation compncnt of tbc 
dectric supply business, Merent parties may be responsible for reliability at tht generaton, 

rclnsnission and distribution levels. The distribution supplier is likely to be responsible for 

diabiiity from the local area control rocma to the mttcr, replated trmsmhsion providers Will bo 
esponsible for high voltage transmission rctiabili~ and competitive marktt suppliers will be 
esponsible fot genedon relhbili~. This type of electric suppiy market may be much more 

tifficuit to police fiom a reiiabiIity standpoint due to the different types and h d  number of 

)layers involved with providing service h r n  the generation source to the meter. The WSCC, an 
>rganhtion that largely relies on member coopemion, may not be an effective reliability agemy in 
t wmptitive generation market. NERC and state regulators probably will not be effective 

diabiLity monitors in competitive p d o n  supply markets as they do not have jurisdiction over 
dl the g a d o n  suppliers. Additionally, sone of these organiz&ions provide day-to-day oversight 

iimilat to the current re$uIated utility. 
The FERC s u p -  the concept of hd-t System Qxra#m ~ISo”’) as a mechaJlistg 

for transmiSsion owners to transfer the obligation for reliability and access to an 
Given the broad reliability concefis and complaities of the electric supply system di 
TEP believes that an IS0 ty~ze of organization is needed to facilitate gentraton Md 

reliability in a competitive electric supply market. Such an orgadizaton codd 

cIeglinghouse hr generation and transmission suppiy transactions and oversee the reliable deiiverq 
of power to distribution suppliers. 

... 

48 



I 

2 

3 

4 

5 
6 
7 

8 

9 

10 

11 

12 

13 

14 

15 

I6 

17 
18 

19 

20 
21 

22 

23 

24 

25 

26 

27 
28 

29 

30 

The IS0 &odd function both as dependent grid 0- and an dependent power 

001 opcmtor. The IS0 does not need to be a power pool in the sense that it crispatcbes &endon  

ut should act BS a u c l ~ o u s e ’ ’  for all el&c transactionS. This would help reduce some of the 
d e n s  that would land cm the local a~ea control room given distribution d e .  It should bak7e 

le responsibility d autbnrity for scheduling mmsactm ‘ 11s on the transmission grid, as well as 
nsuring the reliability of  the supply and transmission system. In tbe come of conducting business, 

le IS0 should establish and edorce stmdards, procedures and rules that are needed for the reliable 

nd efficient opedon of the tmsmksion system and the supply market (assurinS, For example that 
dequate operating and spinning reserves are mahined .) Additionally, oversight of the IS0 by the 

IrSCC, FERC and state regdame would likely be more effective than working with in&~c?ual 
laricet competitors. 

The IS0 ~ b u l d  be firlly operatioid when mmpetition begins so as to c k d y  establish the 

sponsibilities, authorities, standards and procedures XU are critical to the reliability of the bulk 

ower systems in Arizona and its effects on other system in the West. The IS0 should be a non- 

rotit entity, with direction from a smaU board which is repremt.&vc of the supplieff, customer 

pups and distribution companies. Owners would retain o d p  of xhdr transmission and turn 

ver to the IS0 its operating responsibili~. 

In addition to creating an ISO, the rcliabiiity work group nee& to estabkh d M h t b n  

eiiabibty stan&&. It may be nmxsary to establish new mi 

ystem a m  complete unbmdhg at the distribuh’,on level begins. S 
or the following swvices, among othcrs: 

a) VARsUpport 

4 capacity-up 
d) Metering 
e) Coinmunidon networks 

b) Loadfollowkg 

f, L d s h e d c o n t i n g e n ~ p h  

g) Two county power flow 

The r&abiIity work p u p  should first focus on issues ptah iag  to CUS~QW choice for 

generation stareing in 1999, and then work on the W s  of the 
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Ikk tfirt should be coordinated with the work group established to define which seryices s b d d  br= 

unbundled from the distributioa company as discussed above. 

2. 

The responsibility to maimin an adequate and safe disizibutiion system should & part of 

the distribution company’s mhsion. Clear distinctions between the sexvices that 

; o m p y  a e n t l y  provides thar could be competitive and services that should remain moaoplistic 

must be e s t a b l i i  by the onset of full deregulation in 2003. hving the transition phase, the 
;iistrWon company would most likely provide the same semices as it does today, but start to 

prepare for the unbmiling process. The Carmussion should establish B review process ta e v d u  

which services fall into the competitive arena and which services should remain with the regulated 

distribution company. This should be an ongoing process since it is possible that as new 
te42hnologies and systems aie devdoped, Services should be moved from tlae regulated bistribution 

wmpany to a competitive enviroment 

A “bright line” between which produrn will be considered regulated distribution services axtd 

which products will be considered competitive is essential for successfid unbundling. The main 

reason for this distinction is for rate design and pricing ~ e i ~ c n t .  Afktcd Utilities may have 

diffixent strategic initiatives depending on these distinctions. This could kiude the decision to 

outsource certain services for fitiency reasons such as bill* meter reading or other services 

currenty associated with thc regulated distribution company. How costs are allocated between 

services wil l  be critical to m a b g  important decisions both in tefms of human. resources and product 

development. 

3. b w  Far ta Unbundle Drsirihtzorz 

Both the Wcmia Public Utilities Commission (“CPUC”) and the New Hampshire Public 
Utilitie Commission f W U C ” )  have started irnplaenting plans to provide customer choice in 
thkr respective states by 1998. The heset thg Work Group C‘RWG”) in M o ~ a  has created five 

options for potential u n a .  There is co~lsetlsus in the group &at at the least generatoq 

transmission, distribution, competitive transition charge and public goods should be u n b d c d  h 
~ ~ t m  to create a competitive market for generation. However, the RWO bas md to determine 
the extent to which distrhtion SMviCes need to be unbundled fif at d) in O* 1Q support the 

CPUC’s stated policy god of making direct access available to customefs of all sizes and classes. 
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Qppcndix B lists out the five options and some of the &tail questions the working groups ~ F B  d q  

with. 

On September 10,1996 the NHPUC issued a pdhinary plan on industry re- * .The 
W U C  decided that at - simple unbundling is sdXcient for customer choice, and stares: 

In order for ColzsUmeTs to choose their eecfiicity provider, utiiities must a 
unbundle retail electric services and rates. The process of u b m g  involves 
Segrc3g8ti44 each of the various bundled service components and pricing the 
monopoly compnemts separately. Enumemting these components and 
understanding who provides what service at what price is the first step in 
determining how markets wiill be structured. 

At a minimum, we klieve utilities Shoufd unbundIe their e l a c  rates and 
services into generation, transmts - sioa distribution ami cmsmatl 'on and load 
management Services. We do not preclude a more comprehensive unbundling at a 
later date. However, we remain concerned that the faiIurc to fiather disaggregate 
distribution services will stifle the development of competitive markets and 
discourage imoWon in the areas of metering, billing and CuStomeF services. 

Both of these state commissions are struggling with the question of how fhr to unbundle the 

iistribution company in order to affect customer choice by January 1,1998. Although Calif& is 

still undecided as to the states direction, if the Commission cvnhues with the minimum 

requirements for customer choice, the goal of moving towards a competitive whment will not be 
delayed. 

The issues o h  statc canmissions are having difiicuity addresing include customep 

i d o m o n .  The Commission wiU have similar issues to address and should take the time required 

to appropriately analyze the available options. The meter is the only physicai link between the 

customer and the energy provider and is used to establish an amrate revenue stream for the energy 

provider and an accurate usage measure for the customer. Current tecbology only allows this 
measurement to happen after the fact. A monopoly business Mornhg this h d o n  can easily 

maintain the p p e r  da,ta base required for backing each customer's usage level and therefore, its bill. 

Opening these distribution functions up to other providers at the same time as initiatiag customer 

choice for energy providers creates a series of issues to resolve, includbg but not limited to: 

... 

... 
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a) Me-: 

i) The need for rmarter measxem~t devhs cc&daiq the h-ed numbef of 
l3mmctions. 

ii) The muency of bdhg information required (i. e., hourly, monthly or other levels of 
fi.equency-) 

iii) The need to establish meter reading aad operating standards. 

iv) The need to establii who is responsible for maintaining and rtadiag the meter. 

b> Cusromerlnfonnation: 

i} The need for market infomation versus protection of customer privacy. 

ii) The need to Goordinatt hfiormation between different SBrVicB providers and create 
i n f o d o n  standards. 

iii) Cornpensdon to existing utilities for providing market in fodon .  

iv} The need to establish "ownership" of customer data once an open market is 
&fished. 

c> Bllhna- . .  

i) Who will be responsible for credit mmagement- 

ii) Who will be responsible for billing comhom. 

iii) How will customer deposits be handed, especially for large subdivision additions. 

There axe a multitude of related issues that ate listed in Appendix C and Appendix D. TEP 
Mlieves that these issues should be tfie responsibility of workshops a d  tVi&ary 

;chided to commence this year. 'The lists are included in this slhg to indicate some of the details 

hat need to be addressed in order for customer choice to be cfftctive. 
The decisions of how far and when to unbudc the distribution system are vital to the next 

stages of remcturing. TEP believes all services which are competitive should be unbundled fitbm 

the distribution company allowing the competitive process to c o m t  prices and create opera$iunai 

efficiencies. However, l"EP is m ~ r e  in-line With how " P U C  is proceeding with ddb#ion 

minmdlhg. TEP suggests tbat the Commission continue to work towards providing the necessary 
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mges to create it competitive g m d o n  market starting in 1999, but allow time t~ iavestigate 

mplete distribution unbundling. What TEP is  requesting froln the workshop and evidentiaty 

& arsprreclse standards and timing for the unbundling process to OCCUT in order to minhize 
E chaos that is created by the reshucturing. 

c. shn&&l 

TEP is a firm propmeat of restructiming and moving towards a competitive 

~vironment and would &e a, work with the Commission to help develop a clear plan to achieve 

us goat. Delaying the process of complete unbuncuing will not slow down or hann this process. In 

tct it should create au easiet transition for customers at all levels by leaving some of the s d e r  but 

upartant details t . ~  a later phase. TEP kliewes that electric supply shouM be unbundled in 1- to 

E point that allows customer access to campetlitive generation markets wit& h e  wnstmhta of 

ipply mechanisms and technology that exist and are h placc at that he. Additional un 

iould occur after all competitive market stsucturc issuas have beem determined and necessary 

shalogy has had adequate time for development a d  installation. 

The time line TEP provided should give the Commission reasonable assurance that the 

ltimate goal is to unbundle all potentially competi:tive serviw witbout pa- system rebbdity at 

Isk or harming customerss. Thc mahi feasons far delaying the unbundling of Certain services are: 

1) Many of the required technology chaages will be driven by the market strumre that is 
allowed and thus appropriate techaology cannot be developed and installed prior to the 
~kctstructurebeingdefined. 

2) The axmmuaidon links between the new generation markez, the local area corn01 room 
and individual customers required for competitive access will take s i ~ ~ t  h e  to 
develop and implement and cannot be dealt with prior to &emination of an appropkte 
market stmture. 

3) The reliability issues will take soma rime to M y  address. An ISO, for example, %ill take 
si@fiat  time to develop. Conseqdy,  the need for such an mtiv and the g a d  
pwpose thereof must be determined quickly. 

4) It is important to establish clear distinctions between cotqctitive and monopoly products 
and provided by the diSaibUtion company and other en erg^ suppliers. Each 
individual deiermination of competitive and monopoIy products and Services will require 
separate CoIlsideratiOn as the resulting market structure and technology impacts d l  vary 
from product to product. 
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5 )  There arc many details that need to be addressed prior to full unbundling of comptitive 
services. These details include meter readin& cusfomer information and biIling 
requirements. Decisions regarding items such as bwnefihip of; and access to, customer 
datamay require signScantchnges to meters, mmputer systems and Mushy protocols. 

TEP’s primary concern is that the how must come before the cart. In other words, decisions 
sgarding what is competitive and how competitive scmice levels will be monitored must be 

efore the development and implementation of the approprigte service dehitions, tariff$ and system 

hang= required to complete the transition to a competitive electric supply market. The Rules do 

ot resolve these issues, nor do they provide a mechazLi;s111 for SO doing before its impleme~mion. 

~ccQI1.dingxy, TEP submits that it is in the public’s best in- that the vital issues raised in thest 

omments be resolved to the Rules being adopted and ixcombg effective. Comequdy, TEp 

quests that the Rules be mended, if possible, to cure the defects (and fortify its stxmgths) as 

utlined in its commests inthis dockxt. 

rll. CONCLUSION 

In TEP’s June 28, 1996 Rapmaw to Questions Regarding Electric Industry ReShuchcPhg 

he company state4k 

TEP believes that the Commission and the utilities must work together to ensure that 
the transition to full compefifion maximizfs the b e f i t s  to customem without unduly 
harming the utilities and their shanholdem. To this end, the parties must ht resolve 
some of the major issues to create an abnosphaFe where all energy providers caa 
compete equitably. This includes developing an quitable recovery mechaaism for 
stranded investments, resolving, the public power issue and determining appropriate 
indusuy structure. Until these issues arc resolved, it Will not be possible to create an 
equitable and dficient xaaarketplam 

Although the Commission has held wrbhops, and we emowage that more 
workshops lx heid to discuss the conunents Ned in this Docket, it should consider 
holding public hearings on the major issues. Legislative issua should also be 
identified as it does not appear that the Cammission wiil have all the nrxessary 
& o n ~  to create a fully quitable d efficient m a x k e t p k  without Iegidative 
danges. Finally, the Commission should start w o w  with ezsh e i d c  utility in 
the iaterim to discuss &e tools necessary for the utility fo be pmpcrly positioned for 
compekition. 

S i n c e  

lune 28, 1996, and the resultant Rules that WCE adopted, hwe not accornplkbd my of the 
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objectives identified by TEP (and otbers) necessary to bring about retail electric campetition in 

Aizona in the orderly and equhbie m m e r  as described above. Otherjurisdictions, inclu- 
Ca€i€omia and the FERC, have spit coasiderable time to study the issues, build coasensus and seek 

r n d g $ d  input through tecfiaical conferences and public hearings. Wead, the CommsiOn has 

adopted Rules without studying the specific issues raised coflcerning the Rules, without a#empting 

to build any kind of m n s ~  and leaving the technical conferences and public hearings for some 

future time. Additionally, it seems the Commission is unclear as to how it wants to proceed on some 

of the major issues. For example. when the Rules were first proposed on October 1,1996, SRP was 

not included After the Working Session of the Open Meeting held on October 8, 1996, SRP was 

included under certain Circumstances. At the Decmbcr 23, 1996 Sp&d Open Meeting, the 

circumstances governing the participation of SRP changed again. These krrads of issues should not 

be decided ‘%om the seat of the pants.” They nccd to be thoroughly ex+rukd before being codified 

in Rules that have the f m  and effect of law. 

TEP h9s identified herein many of the primary objectives of retail competition that llulst be 

adcfressed in any rule, as well as the primary Stranded Cost, operational, rehwfy, pr;C;ng and legal 

implications tbat must be resolved prior to the implementation of definitive rules. Because these 
primary issues unnsolved Vis-A-vb the Rules, TEP urges the Commission to follow the leads 

of other jurisdictions ta resolve the major issues first. TEP, therefore, p p ~ m  that foilowing the 
issuance o f  a Stay, the parties work together to build using the Rules as a 

platform in or& to bring an orderly transition to comptition in Arizona The issues leA unrwlved 

by thc Rules are a tbresbld to a system that can be h p l m t d  opthdly, legally and e q ~ ~ l y .  
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Appendix I3 - califarnirr R&ructaring hues 

Option 1 identSes the Track 1’ items RS Generation, Transmission (inchiing ancilhy 

icrviCCS), rkktrhation, compeiition Transition ckge and h b h  G.oods (ook&vejy, &e “Five 

&sir bundled even= 
t q h e n t s  into these five functiDnal categories, a process involving refunctionalizatidn of assets 

md direct assignment and d I d o n  of common costs and administrative and general expenses. 

hponents believe that c k x m m t ~  ‘on of Track 2 items, including the threshold policy and 

nethod~logical issues a~~ociated with S U C ~  unbundling of distributhn products and services, must 

w d e f d  until after the start of  direct access in order to avoid any risk of delaying the 

Slplernexmtion date. 

Items”). This will q u i z e  the invesbr-owned utilities to 9 

Option 2 calls fbr unbundhg of the Five Consemus Items to meet xhe January 1, 1998 

leadline for Direct Access- In addition, Option 2 i d d i e s  a separate, parallel process witfiin the 

Mesetting Working Group proces~ to identi@ potenrial distribution services that are candidates for 

mbundling. Under this option, parties will begin now to evaluate which Track 2 items arc 

mdidates for post-Jmuary 1, 1998 unbundling, detRmwvn g what Commission decisions arc 

.lecessary for additional u n b d b g  to proceed, specifying the needed cost studies, and engaging in 

ssential groundwork. Proponents beiieve that Option 2 will best balance the need to implement 

Direct Access by January 1,1998 With thc desire to addms the possible unbundlhg of distribution 

services. 

Option 3 supports unbundling the Five cons en st^ Stems and further unbundles selected 
iistribution services under Track 1. Option 3 selects certain revenue cycle Services for Track 1, 

~hosen fiom metering, billing, customer and uncollectibles services. Senices are screened according 

to crittria which will. differentiate Ween competitive (retail) and monopoly Utility Distribution 

Company yVD2’’) services and determine whether the UDC iS or is not the & U t  pr~vkk .  

Monopoly services remain bundled with exclusive UTX: fiaxhise rights. Other cumpethive 

distribution services are identified, pnoriti2ed and unbundled after January I, 1998 (Tmk 2) as new 
retail pducts and services are identiiied. Optron 3 unbundles W D C  cost SZL-~S (credited to the bill) 

Tack 1 items include SerYices that need to be Unbuadlad to provide cwt~ner choice by 1/1/98, Track 2 item are 
smks  lhat can be unbundled aRcr 1/1/98. 

1 
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when retailers, rather than the WDC, provide the service. Where the UDC is tha defiiult provider, 

JDC cost savings are based on marginal attributable costs. Where the UDC is not the default 

)rOtider, UDC cost savings are based on higher average athibutable costs. Proponents believe that 

$tion 3 meets CPUC gods and acbieves a balance among the nine &dldon criteria defined in 
his report to ensure timely direct access and support retailing. 

Option 4 pmvides a comprehensive, phasea disnibution function unbundling process in 

Mhich the component services included in the retail distribution function now restricted to the VDe 
re ultimately divided into three categories: i) unbundled and comptitively provided by mdtipk 

xganiations, which might iactude the UDC; ii) u & d e d ,  but provided exclusively by a monopoly 

it two or more Ievels of quality at the customer's choice; and iii) b d e d  monopoly services 

quired of all customers. The process begins now with an assessment of what services fit into each 

ategory and then determines when to makc thest ~hangts. A limited number of services may be 
rppropriately unbundled by January 1,1998. The ppownts believe that thc process should begin 

iy unbundling some services duplicative of direct access providers under monopoly suppIy in order 

o b e l o p  the intelligence needed to make more infdnned judgments about the suitability of full 
d e  compctitiYt unbundling. Their view is that, while distribution function u n b d i n g  is a key 

:lment of c-er choice, no patty haa sufficient k&ormation to judge what end state can be 
wpported by mark-. This option does not require a priori judgmemfs abut which services can be 
iuccessfulIy shifted to the unbundled, ComFtive market and is proposed to be an orderiy process 

rnder which a succession of unbundling and competitive srrpply opztmities can b tested, while 

mwrving the possibility of a r&a#d monopoly as the end state for some Services. 
option 5 proposes that three features be imm-pod  in the CPUC'S end stare vision of the 

stmetwed indust;ry. First, unbundle cenlaifl distribution services, thereby creating a first tier of 

retai1 service providers within whom the obligation to Serve rests, one member of that group being 

the utility's retail ann. Participation h that &roug of rerail service providers would be restricted to 

Erms meeting hmcial and operZrting standards. In the end $ate, most distribution services would 
be both unbundled and offered mmpetitivdy. Seumd, unbundle severs\ of the c d t  protdons 

used by the utilities such as the uncolledbles acc~unt, customer enrollment i w w  a d  customer 

terminations for failure to pay. Third, ptrmit the prepayment of the tariff charges, inclusive of full 
prepayment of embedded ratcbasc, as a payment option wi& di electric tariffs, while chaaging no 
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o b  features of the tariffs terxns of service. hplementatiodtesting of these proposed changes 

would be sequenced throughout the resbm%mg ' pbase-in period. Proponents believe that a firm 
mdtment to WCOI@~& these changes within a reasonable time frame is more important than the 

precise order or timing of them. Pmponmts further believe that these proposed changes are 

necessary to emwe that all pups of customers have access to Conxpetition and that most parts of the 

bundle, as perceivd by tht: customer, are open to competitive forces- 

59 

-. .... - . . - -  



1 

2 

3 

4 

5 

6 
7 

a 
9 

10 

11 

12 
13 

14 

15 

16 

17 

18 

19 

20 

21 
22 

23 

24 
25 

26 

27 

28 

29 
30 

Appendh C - JXwt Ace= Work Group's (WAWG") ha Reqhmma 

Data to Support Outage Detection and Rcstomtbn 

Uaities need d - h e  ncttificahon of outage d t i o n s  h order to dispatch a d  
to CustomerS. Ut%ties dso need outage resto&on ~ & O ~ O Q  and "power on" estOre 

heck to si@cantly improve customer sesvice quality and efficiency. 

Data to Support Turn Ow And Shut offs 
Utilities require opening and closing mdiugs when customers move into or out of a 

remises. The reads are on-request. Utilities ais0 prek tb monitor vacatlt residence for idle 

onamption. 
Data to Support Power Qdity  Monitoring 

Power quality data is desired-by cat& group of cus~omers to ensure that energy service 
luatity is maintamed for critical production operations. For example, voltage quality and harmonics 
om1 may be required for a hcmry's service. 

Data to lncreascd scope of operatiom 
Many believe tiw wemy communications are essential to crcatc the bmeftts of increased 

cope of senices and to leverage customer opportunities to participate in the competitive market. 

fie distribution system operator, for ccamplc, maiy benefit h m  having customer-~ific data and 

wo-way c o m ~ d o n s  with the schcduie Coorditlator. 
Data to Detcct Meter Tampering and Theft F)etaction 
Meter tampering aad theft detection arc operatjng costs incurred by all utilities; the 

nonitoring and controI o f ~ h i ~ h  would lead to more efficient operations. 

Data on Lntemptibb Loads and RemandSidt Mmqement 

R,cal-tLne meter reads are used by d i m i o n  compllnies on hterrup~ble loads d d g  

:urtai- perid to monitor and verify contract compliance. Daily load profiles are used by 
iishibution companies to monitor chmd-side maaag+ment applications. 

Data on Power Qwlity Modtaring 

necessary or desired-, meters could be installed a monitor power quality; spikts, 

q e s ,  sags, dropam (zero voltage), over voltage, under voltage (brown outs) and harmonic 

distortion. Wen a power qWty event occurs out-of-band, alanns could be triiggered automatically 
. . .  
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notify the customer and UDC. With that information, steps could be taken to mitigate the power 

d i t y  problems. 

The DAWG p u p  aIso determined that the following systems standards are necessary to 

lsure that req-ts an met in the following a3Fas: 

1) Metering and data com~mticms: 

a) Compatibility ofequipment and systems provided by different entities 

b) htegrity of metering and data communication3 - the system works as desired 
c) Development of l i & d f i d o n  quimnene 

d) Enforcement of adopted standards 

e) Securityofmeterdata 

f )  WnauthurizedAccess 

g) Theft preventid-ce of tampering 

h) Timeliness of meter data deliverylaccess 

i) safety--both public and employee 

j) Accuracy of meteXing systems - initial and ongoing 

2) Performance of Work: 

a} Metering equipment operations 

b) Metering equipment installaton 

c) M ~ q ~ i p ~ t m a i n t e a a r z C e  

d) Metering equipment testing - procedures and i k q w m y  

e) Licensing of mttering installers 
r) ~~rd iuat ion  with W electEical inspection authorities 

g) Meter vendor certification 

3) Hardwareandsoftware: 

a) Meter communiCations protocols 

b) M e t e r e s y s t e m s  

c) SyStembtcptiCm 

d) Dimstorage 
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e) Dataaccess 

f )  Datatransfer systems and protocols 

Meter programming systems and protocals 
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Appendir D - DeW Customer Information ism 

A. Customer Xnfomatbn 

1. N& for Mrkot Info& 
One of the more diifficutt issues that the Commission will need to resolve is  how to 

ratan~e the needs and rights of customers to protect theit privacy against the needs of the 
narketpla~e for infomtation. A@- flow of market informaton to all ~ompetitors is necessary 

or efficient market operation, but inapproPriate use or release of customer infomation could have a 

mnnfbi effect on customers. To cmtrol information ilow too fbr in either direction could undermine 

he goal of rtstnrcturing. 

The supply of electricity requires certain information on customers and their energy usage for 

he purposes of rendering an accurate bill for services, c0Uecth.g for services and for operating the 

ystem. In addition, utility Sates and marketing depments  usc customw data to support public 
wlicy programs and customer retention efforts. In the reguhwry h e w o r k ,  these were the primmy 

ws for which eustomer data was collected - regulzrtory oversight and system planning. In the 
nmpetitive environment, thc main purpose for using this i n f o d o n  wil l  be for marketing. 

A fundamental assumption of restnrctunng ' is &at customers will benefit &om competition; 

u1 assumption that is based on the economic theory of competitive markets and requires that market 

mrticipants have d y  access to information about the market. Specifically, for markets to function 

:fficientiy, customers need inforrnation about the products and services available, and providers need 

dormation about the demands of potential customers. An obvious problem, however, is that a 

release of customer information intended to reduce the barriers to entry and enhance ~0mpetitiOn 

may result in desirable marketkg practices or competitive harm to businesses. The rights of 
c ~ . ~ & ~ r n a  to information privacy should not be compromised in the effort to cumpetitive 

ma&&s. 

On the other side of the fence, a customer will require cornpanson information ConCCming 

energ service providers in order to make Sormed decisions. The issues surroundin$ the debate in 
California about aggregators requiring marketing information h order to compete, also to 

customers requiring S o d o n  to compare new energy providers. Wormdon about new enefgy 

providers must be presented in some compeuable format A customm musf be able to comgare 
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"apples to apples" when shopping for specific products. Again, the Rules need to k specific 
concerning i n f o d o n  abut basic services. 

Before the Rules are implemented, the Commission must make some major decisions 

mncexning the 8ccess of cusfomer information b new energy service providers and vice versa In 
Califiimia, DAWG concluded that the following questions must be answered by the CPUC in order 
to implement a plan to access customer idimnation: 

1) Establishing rules and mechilnisms to ensure fair or compmbk access by Competing 
retailers, which requires answering these questions: 

a) What kinds of customer h f o d o n  should be made available? 

b) Which parties should be eligible for access to customer i n f o d o n ?  

c) By what mechaaism should it be made equally available to alI q-4 parties? 

d) How can we prevent privileged access by some competitos? 

e) How much will information access cost, m which enti?ies will costs be imposed, and 
how should costs be recovered? 

2) Protecting GUS~OW privacy, which requires answering these questions: 

a) How should informed customer consent to release information be obtained? 

b) What rules should govern appropriate use of customer infonaatibn by retailers? 

G) How can d e s  be &xed and wmplaints be quickly and mly resolved? 

2. Informaiiun Betweart D#krtwt Service h i d k r s  

One concern that TEP has is the coordination efforts thar will be required between 

Merent Senrice providers for customer idomation. There needs to be an established standard for 

data reqhments, type of data available and responsibility of each service provider to furnish 

customer data. Particularly in the credit area, the Commission and or work groups need to detemhe 

how to distribute customer payments between multiple providcrS of energy or services if partial 

papent, delinquent payments or deposits arc d e  by the customer. 

It can be assumed that each Affected Utility has its own customer computer system and that 

rhese systems are not Univtrsally compatible without modifications. Although s t m d a r w g  data 
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equirements is not a show stapper, consi-on must be given to the cost of modifying systms or 

he e b l e  q-t for new SYSIEMI installations. When F E W  established its OASIS 
equhmedS, most utilities needed to purchase new $ofbare or develop the product in-house at their 

)wn exjiense. 

As discussed above, some of this type of infamation fits into the customer privacy issue, and 

xmsent forms need to be provided to share information between service provides such as a& 
l.iStbry, de1hq-t payment histary and other sensitive data. Some customers could take advantage 

,f the system and switch energy Service providers in order to avoid back payments. In this situation, 

Wring credit informaton will be useful to aIl cumpetitom, ye1 customers may feel that their p;rivacy 

ights are being violated. 

The Rules also need to establish who gathers the information and their responsibility to share 

ir d y z e  rhem for others. For instame , if a customa h9s Wkrerit providers for energy, 
msmission, distribution and ESCO services, and the customcT nqucsts load, outage, power quality 

ir other tvpes of analysis, Service providers have to access the same information and be able to 
mvide useful infbrmation to the customer. This could requh vast amounts of data storage and 

widespread usc of information access and analysis tools especially if data will be stored on an hourly 

mis as mentioned in the m e t d g  section. 

3. MiukvtInfomdiin tandDuta Ownemhip 

The issue of who “owns” or who should control previous momply customs data is 

mother topic that will require considerable discussion. This is mother gray area that will cause 
d e s  on all kmts major concern. For analysis purposes, it is helpful to focus on two opposite 

ides of the issue, although there are c W y  more thau two positiolls to this issue. Some parties 

that cust~rrm data is the property of the utilities that have couected and a d  it. Since 

he utilities collect this data as a matter of necessity and incut business expenses in so doing, they 

the w. C%em disagree with this viewpoint, arguing that the business expense is born by 

-atepayers with little or no risk borne by sheholch in the process, and that the necessity of data 

mollection does not imply ownership. 

Utilities will d e c k  that the i n f o d o n  proposed to be made available to 
;om- mviders has beem collected and maintained by the u.cilities, and the process of- it 

avdlable wodd impose Some costs OIL them. At the very least, there vdl be some costs associated 
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vitlz ob- c ~ m t  to rehse idomation and with the data a &fivering it 

o eligible providers. The implementation of idomation access must assess mrn and 

u.agnih.de of all relevant costs, and provide means to recover those costs and mrnpe- & 

pprol3r&f?%pcuties. 

hother option to consider is that CuStomeT informaton is 0- by the CU,S$O= 

hemselves, and tlaat if any monetary =turn is reatized fkom the e c ~ n o ~ c  value of the information 
hat reftlrn should be &ami with customers. This information is also a necessity to estabfish a fair 
tnd efficient market and rransform the industry to one of competition At least in the initial stagts, 

ustomer informatian should readily be available to any new entrant. 

B. BihgRtqairementS 

Once competition is allowed to start and there-are multiple service providers to a single 

:ustomer, must bc an answer to the question of who provides the billing for that ~ o m ~ ’ s  

‘~lrgy services. The quickest and simplest Solution will be to have the distribution company 

Irovide this service. Sinct tbe customer must receive services h m  the distribution company for 

vires services, it d m  sense for the distribution company to simply continue billing for services it 

upplies to the customer and add to that any additional servi(xs provided to the customex by the 
tlarket. 

Conversely, the Rules state that billing and credit services are competitive auci that 

ampanics providing these services do not need a Certificate of ConvenicnCe and Necessity. This 

mplies that any company can set up shop and sell billing and credit services. M o r e ,  it wiU be 
iecessary for the Rules to state specific s t a m i d s  concemhg the data requirements and bitl 
>rocesin&. 

I .  CrerXirM-- 

In the new compentive end=- credit management will netd to be coordinated 

w n  cliff- energy prohiden. Standards will aeed to be established if a customer bas mdtiple 

providers and only contribiltes partial payments each month, or if the customx is in m. Another 

issue is when a customer leaves a certain energy prov ider  and sti l l  has an 0utSt;snding balance. One 

possible solution is to CXBminc the telephone WIhg and credit systems ategdy in p l w  and look at 

how &- mgipanks handle diffffcnt supplies and different customer’s credit ~ e m n t s .  

. . .  
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A good credit management systun will depend on a good cornputex system Under a 
nmpetitive environment a computer system will need tfre ability to allow for credit infonneaion 

nput &om other energy providers and reporting cagability to easily identify those customers who are 
ikipphg &om provider to provider to avoid bad d t .  There must also be a system to collect and 

eimburse bad debts to other utilities for transferring customers. 

If elemiciry is a commodity obtained in a competitive market, it is not u m a s o a e  to expect 

9 energy providers to mbimize bad debt. There should be a mechanism cstabhhed whereby energy 

mvidew not just the Affected Utilities providity standard off‘ sewice$, work with b9d debt 

:-todetermule . whether the cause of non-paymmt is reW to a problem with the provider, or 

&ether the customtr needs a Mehc rate. If not, the energy provider should be able to notify the 

iistribution company ttrcxt the Customer is inarrears andthe energy provider will no longer be serving 

hat customer. At this point, the distribution company will hiwe to detemhe if the customer can agOrd 

itandad offer services or not. The main concem is that consisted pcdures  be developed to 
$mime a bad debt burden on the didbution ampany. 

Another diiemma anccrnhg credit management is sewice terminaton. The Rules do not 

ipecify standards concerning this area, yet considering the implications fix some low-income 

:ustomas, standards need to be &vel+. New energy providefi wil l  probably not have the abity 

D physically texminate Service. The Rules ne& to determine if the distribution company will be the 

3nly rnmpanJ’ to tEmln&e physical CoMectiOn. If a new energy pmvider terminates its senrice 
mitmct, the end user will have zhe option of choosing another retailex or taking standard offer serviceS 

depending on the standards established fm dlatghg mice; p m v i h .  

2. Billing Cmections 

The issue with billing corrections ako relates to meter reading lissues. Again, this is 

mostly a coonjinaton issue between the different senrice providers. The more cdmpanies that are 
imrolv& with ewer usage and billing Services, the more difiicdt it udl be for 

problem. hother concem is who is responsibie for detennuun ‘ gthataconrectionisrequired 

Sometimes it will be lhe customer, but enefgy providm need to have standards for correct meter 

readhgs arid review of customer bills. 

a 

-.. 
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3. CustdmerDeposih 
The current Cornmission des  and regulahons support deposits and cost of ownexslip 

related 3 regulated, protected customers. W h  the market is open to compjition and a regulated 

utility’s service territory i s  no longer protected, these d e s  are not relevant. customers will be abk 

to switch energy and other s e M e  providers. A new mechanism Will need to be put in place so that 

the co-y installing the equipment will earn a fair retunn either through energy charges or a 

contract. TEP is currently holding millions of doliars tfiat are refundable deposits for line extensions 

and subdivision contracts. A portion of the contract is refhcied when a meter is set and TEF starts 

receiving revenue for its services. Mer competition starts, there is no gwmntee that E P  will be the 
service provider and therefore earn its raw of return on the capital W I a d  Cusbmrs may have t~ 

have a antract signed in order to get a new insrallation completed if recovay ca~ not be guaranteed 

through a service chge .  
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